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;x MORES AND THE ENFORCEMENT OF THE LAW ON
*'¢ CRIMES: A STUDY OF THE STATUS QUO*

Rilph Slovenkot

IxTRODUCTION

For a long time the law on sexual behavior has been called archaic and
sbsolete, and in recent years there has allegedly occurred a “sexual revolution,”
which if true compounds the lag of the law. But what is the sexual revolution,

und what is the legal lag P!

Reflecting the tempo of the time, Heraclitus in 500 B.C. came forward with
2 philosophy of change. The universe, he said, .is a concourse of ceas§less
change—everything that we know about ﬂxfxcs if it exists, Thc.prescnt time,
(00, is not a serene period, but today the talk is of revolution, not shxmply change.
There is the “technological revolution,” the “political revolution,” the “art
revolution,” the “ideological revolution,” and the “sexual revolution.”® But
what actually has taken place in regard to the sexual behavior of man?

In the Bible sex was regarded as a noble activity that “begot” offspring. “Be
fruitful and multiply”™® was the command. With later religious development,
flesh along with other material aspects of life was considered evil incarnate as
contrasted with the good or spiritual life.* Man was taught to be beholden to
the world of the beyond, not to the world of the here and now. He became

S
» This article is the outgrowth of talks presented at the Annual Mceting of the American Orthopsy-
tiatric Association in New York, N.Y., March 18, 1965, and at the Annual Meeting of the Southeastern
Conference of the Association of American Law Schools in Lexingten, Ky., August 26, 1966.
4 Professor of Law, Upiversity of Kansas and The Menninger Foundation. B.E. 1948, LL.B. 1553,

M.A. 1960, Ph.D. 1963, Tulane.

*In znother place, with Cyril Phillips, 1 have atempted to relate the peychodynamics of sexual behavior
and the formal law on sex. Slovenko & Phillips, Psychcsexuality and the Criminal Law, 15 Yasp. L. Rev.
797 (1962). Here I attempt to relate sex mores, sex crimes, and the actual enforcement of the criminal law,

14Qf all the revolutions sweeping the world today, political, cconomic, social, scientific, and rioral, the
last may prove to be the most far-reaching, the most deep-going of all. Usually referred to as the Sexual
Revolution, it could more accurately be called the Erotic Revolution.” Liprox, THe EroTic RevortTioN
xiii (1965).

* Moses ordered the Hebrew people to muliiply liks the sands on the seashore. However, any Hebrew
‘ound with a member of ancther tribe was speared. Morcover, while God’s chosen people were commanded
10 have children, those born of an adulterous union were often troubled because of it.

‘ The great seventh century teacher Maimonjdes, a rabbi and the most celebrated physician of his day,
asseried in his Guide Jor the Perplexed that sexual intercourse should be held in contempt and desired only
razely, for it is too base to be performed except when needed. Sce genceraily GiTTLESOHM, CoNsECRATED
Usto ME: A JEwisH View oF Love aNDp Marrisce (1966). But man bas been ambivalent about sex. One
psychoanalyst offers the following explanation: :

Because sexual activity outside the sacred grove and away from the recesses of the sanctuary demon-

strates that man can renew Aimself, and that all living creatures are ferdle in thelr own righe,

without benefit of holy sprinklings, lighted torches, sacrifices, incantations, or other extsinsic means

-+ . there is the danger . . . that sex, if unrepressed as a fact of profanc existence, will bring into

being the blasphemous thought that man might be his own creator. . . . [T)he central dilemma of

the ritualist: How to convince himseli that festility—which is what primiuve religion is all about—

is good, but sex is bad, being 2n affront to the gods and 2 standing threat to turn men into gods by

disclosing that men can be as creative as the invisible Others.

?cx‘l;g;i)dcrman, A Tkecry of Repression in the Lizht of Archac Religinn, 53 PsvcHoaNaLyTic Rev. 220
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imbued with a burden of original sin, a sense of guilt, and eternal inadequacy.?

Today, it is said, the world of the here and now is not to be negated but
“enjoyed in its fullness.”® Among others, Norman O. Brown says that sexual
repression is the greatest enemy of human happiness and freedom.” He pro-
poses the healing of the split between the mind and the body. We are nothing
but body, he says; all values are bodily values. For Brown, the core of human
neurosis is man’s inability to live in the body—to live (i.., to be sexual) and
to die. The contemporary “sexual revolution,” which may not fulfill Broswn’s
demands, is described variously as (1) the separation of the pleasure aspects of
sex from its procreative aspects through wider access to birth control, (2) more
emphasis on fidelity and less of a taboo against forsaking virginity, and (3) in-
creased pursuit of sex for pleasure alone.®

® Bettelheim, Art: A Persoral Vicion, in Aar 41, 50 (1964). Consider the following prayer of con-
fession: “Eternal Father, guardizn of our lives: we confess that we are children of dust, unworthy of
Thy gracious care. We have not loved as we ought to love, nor have we lived as Thou ha:t commanded,
and our years are soon pa:t. Lord God, have mercy upon us.”

Cotmpare, though, contemporary thought on the impertance of self-esteem and fecling of adequacy:

A greater love of onescl! indeed leads to a greater capacity for love of one's fellows. This is

illustrated by the fact that we exparience increased love towards others when we complete sucuess-

fully 2 constructive and dificult task and therefore feel worthy of being leved, or more precisely,
we already love ourselves more. . .. Love for oneself will also be the basis for the differentiation
between what is good or bad for acother person. This fact is reflecied in the well-koown mavim:

"Do not do unto others what you do not want done to yourself”; which becomes transformed into

“Love they neighbor as thyself.”

Racker, Ethics and Psycho-Analy:ds and the Fiycho-Analysis of Etkics, 47 INTersaTionaL J. Psvcao
Axavvsis 63 (1956). .

. “See Reick, Tue SexvaL Revervtion (1945). Even in the Bible belt it is now said, "the highest ethic
of man is his happiness on earth.” Fasrell, Mirister and Medic, Topeka Daily Capital, Oct. 29, 1966, p. 10.
col. 8.

" BrowN, LirE AGAINST DEATR passim (1939). See also SoNTAG, AcainsT INTERPRETATION 256 (1966).
But all human sociedes appareatly have, and have had, codes of sexual morality. As human: we are
very susceptible o rules in the sexual sphere. These rules are often prescrited with greater restrictiveness
than in our sodiety. It may be surprising to note that in traditional Africa, mosality is strict, and ons of
its precepis teaches its young that “the maiden will know no man before marriage, 2nd when married no
other man but her husband.™ All the tribe of the fetishists (Naadians with piercing eyes, ferocious guardian:
mounted on stilts, actual mobile watchtewers, and rapacious “Wonouleaguis™ or Bird Fen with blood-
curdling cries and agile feer, Fire-eaters, “Niamnous,” etc.) unite to defead this morality,

The rule against incest is fundarmental, and spparently our starting point in learning about right and
wrong in sexual behavier. See Poheim, The Anthropologicul Evidence arnd the Oedipus Complex, 21
PsycHoaNavLyTIc Q. 537 (1932).

Starley A. Leavy. psychoanalyst, observes:

The first Joves c_)f‘hu:nan beings are formed within the families in which they are born. They are

loves of unconditioned sirength, and they are all doomed to disappointnent. . , . {T]he family or

a close equivalent of the famnily [is] the setiing in which attachments to other people first take

place and are given the form that they maintain later, at least unconsciously. Since their object

are members of the family in which the chiid s born or raised, they are incestuous tes, and bound

to come uncer the ban of the incest taboo. Even . . . radicals - . . do not hope for the abolition

of the incest taboo, which is not the result of any priestly legislation, but a universal cultural form

having survival value, because it makes for genctic variation. The offect of the rule agaiast incest

is to institute from early childhood a fundamental distinction between right and wrong in sexual

behavior. Thi: distinction aad the legislztion and the proprieties that flow from it are by no means

unifor in Qiﬁc:cnt societics. No: can fwe) forget that distortions of the meaning of right and
wrong, especially in their sexual dimensions, are among the primary causes of emotional disorder-

All the same, there is and is bound to remain a predisposition to sexug) morality which will fif

into the code given by a socicty, and limijt freedom.

Leavy, Psychouanalysis and Maoral Charye, Psychiatric Opinion, Oct. 1966, p. 33. .
u\'ot\\'ith‘stand.ing the so-calied “new morality,” man usually stl} aspires to have a virgin for 3 bride-

Evcry. marriage 1:1.\'91'.'“. a transierence of feelings from parent to spouse, and psychologically speaking. ?

mag 1s not comm:iting incest when be has sex with a virging 2 woman who has had sex may be mother:

® Sce generally GROUP For ThE ADVANCEMENT oF PSYCHIATRY, SEx AxD THE Corrzce Stupant (1966):
Louisiana Psychiatric Association. Newsletter, Mazch 1966, p. L.

The breakdown of the “double standazd™ s sometimes called the “sexual

oW revolution.” William H:
Masters and Virginia E. Jehnson say:
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Is this, though, a “sexual revolution”? A revolution represents a bouleverse-
ment, a quick rate of change; but it is usually also regarded as a means (of last
csort) to achieve a better and more noble life. The contemporary state of
affairs, however, is instead a frenetic purfuit qf plcast{rc by alienated mdmdua.]s
and a perverted sense of human relationships, Wthl’} results more thcn in
despair than in happiness. Lack oﬁ c.ontrol results not in frc‘c:iox‘n but in catas-
trophe, and those who are permissive soon discover that intimacy without
emotion” is disappointing and does not produce pleasure or fulfillment. Sexual
restrictions may produce personality disorders, but complete sexual freedom
may produce even more disabling conflicts. . o

Physical change or development external to man is not the same as 'sub)ecn?'c
change or development within himself. A.ctually‘, we al! begin emotionally in
the state of Adam. The theological doctrine of original sin rests on ‘thc premise
that every person emotionally begins at the beginning. But guideposts for
human development, bringing out the best (as well as Lbe worst) of the human
spirit, may be found in the past. The Rellaissance man like t}'lc Qreek man loz:ng
ago came to fee] that the present world is a good world to live in. The Renais-
sance period tried to show man a vision of the world of the here and now along
with a vision of how to live in the world with dignity and fulfillment. -

At a recent annual meeting of the American Orthopsychiatric Association,
which was devoted to the subject of the contemporary “sexual. .rcvolution,”
newspaper reporters appeared dissatisfied with the usual definitions of the
sexual revolution. The importance of the here and now is not a novel 1d§a.
So, after the meeting, the reporters corralled the spealfers and sought to pin
them down on a precise definition of the sexual revolution, What totems have
been overthrown? The speakers concluded that the contemporary sexual
revolution consists mainly in freer discussion of sexual matters. It is not the
lifting of some taboo or other that has suddenly taken place, they said, but
rather the admission of sex to general discussion. It is, they said, more out in
the open.

In fact, though, to go back a period, even this is an old story. Tlfe current
preoccupation with sexuality is really no different from preoccupations with

The double standard has always dishonored sexuality within the marsiage rc!.aliqnship——or bc‘?:c
it or outside it. The concept, bol:icred by ancient laws, that sex is 2 husband's right and a wife’s
duty has made and continues to make for marriages in which sexuality is exploited and dishonored.
And the double standard as it applies to young people is destructive of the real integrity of ‘!:mh
sexes. The boy is allowed to *go as far as he can” Sex, apart from any othef va!ucg, is con;u.crcd
all right for him. The cntire respon:ibility for the limitation of sexval experimentation, under the
double standard, rests with the girl. The implication is that the zirl, being non-sexusl or less sexual,
i: betzer able to control sexual conduct. o
The so-called sexual revolution we see among young people :oday comsists in l_hc very under-
standable revolt among young women against the double standasd and against the implication that
they are asexual beings until their wedding night. But that revelt has left a complete vacuum in
rc:.éonsibility. The boys—with socicty's blessings, on the wb?lc—have never bccr;l expected to take
any responsibility except perhaps some regard for' the prevention .of pregnancy. Now that thc.more
cfficient means for prevention are -:umrollcq by g:r.ls, even that f'-"'cd of responsibility has \-:‘zms%.cd.
The girls are now saying, in etfect, “If sex, just plain sex, 1s_a!] r;::'::t for bays, :\'hy not for girls?
Masters & Johnson, A Defense of Love und Moraliry, McCall's, Nov. 13£6, p. 192, 173,
® Beuetheim, supra note 5, at 50. Sce also Mu-:_m.ot_) & .\jr.x.s.o.\', TaANSFERENGE AND TRIAL ADAPTATION
(1965); Arrau, A Perjornicr Looks at Prychounalysis, High Fidelity, Feb. 1967, p. 50.
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it in the past. What has happened is that Freud lifted a century and a half
of Victorian suppression,

During the nineteenth century, two subjects were taboo: sex and money.
People talked as if they did not exist. In this way Victorian morality al:ld what
was supposed to be good taste made hypocrisy a virtue. Owners of industry
called themselves philanthropists, and parents told children that they were
brought by the stork. Although no one talked about sex or money, everyone
thought about them, but in a confused anq shan.lcful way as if they were in-
congruous subjects that could not be fitted into either morality or tl.lc accepted
image of the world. Marx and Freud punctured that scheme of things. Marx
said that we must recognize and realistically talk about moncy. Shortly there-
after, Freud said that we must likewise talk about sex.’® .Thls double revel‘a—
tion caused upheaval, and today sex and money are dominant themes of dis-
cussion.M

One might also say that the sexual revolut’ion lies in the apparent fact that
boys are becoming girls, and girls are becoming boys. But, in some measure,
this is another aspect of the freer discussion of sexual matters. By long hair and
dress style, these adolescents are bringing to .the fore. d}e inner turmoil and
struggle over sexual identity that has alwa.ys reigned within persons of Flmt age.
By showing their difficulty, they are asking for a moratorium on being con-
sidered adults and having demands of adulthood put upon them.'?

But talk and revelation aside, there is very little evidence that human nature
has altered in the short span of recorded history. Some things change most
slowly. Sex is an elemental drive that has a variety of physiological and psy-
chological manifestations at every age level. To be sure, the methods of sub!x-
mating instinctual drives may change, but the drives themselves remain

Y Freud pointed out that children as well as acdults have a sexual life (alhough of a different so2).
but even this is regarded not as a discovery but as a disclosure. Sce Chadof, 4 Critique of Freud's Thesry
of Infantile Sexuality, 123 AMericax J. Psvcratay 507, 508 (1966). ]

2 De Rougemont, The End of Darkzess, Realites, Aug. 1957, p. 3. Sce also May, Anatidotes for 1_1:: .’w_ul‘
Puritani;m, Saturday Review, March 26, 19£6, p. 19. lp 1965, the Bishop of Cuernavaca, Mexico, saie
that the time had come for the church humbly to recognize the world's debt to Sigmund Freud. N.Y.
Times, Scpt. 9, 1966, p. 46M, col. 4.

* Joha Gonzalez, psychiatrist, says: .

[W]hy should the hair on the head be chosen as a vehicle of expression at all? Considering this

entire matier . , . from an intrapsychic instead of from a sccial or interpersonal point of view, 1

think it must be conceded that intrapsychically, preoccupation with the head on a conscious level is

an expression of preoccupation with the penis on 2n unconscicus level. The head and the penis are

probably the two mast highly valued arezs of the body. They are at opposite (mirror image) ends of

the trunk. Both are associated anatomicaliy with intense concentrations of hair growth that are
absent from most other arcas of the body surface. And all the orifices of the body are either in the
head or in the perineal region. The word “haircut” is used in English slang t0 mean a venereal

Jesion on the glands, It has been known for years tha: both in dreams and in other conscious mani-

fessations of unconscious life, that the head is an upwardls cisplaced phallic symbol. What a maa

does with his hair, how he wears it, the manner in which he presents it 1o himself and to the public.
most of the time is probably expressive of vnconscicus wishes to exhibit his genitals and w© com:
munica’e both to himself and to his fellows the meaning of his genitals o him and what he would
like them 10 mean to those arouad him,
It not the celibate monk who devalves his hair and shaves it off saying somsthing about the
devaiuation of his peais and his status 15 a psechological castrare?
Gonzalez, Long Hair and Adole;zence, Louisiina Psychiatric Association, Newsletter, Jan. 1967, p. 4
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essentially the same.!* Styles in civilization are unstable, Freud said, like
styles in women'’s clothing, and a person clothes the desires of his libido in the
aépyovcd habiliments of the time.

As always, there is an ideal which may or may not represent what people
sctually think or do privately. Rescarch data here is very inadequate. To a
considerable degree, it is not possible to say what our attitudes about sex really
are today and whether the way of expression of the sexual instinct in sexual
pehavior is really changing. .

Surveys leave much to be desired. Many social scientists question the relia-
bility of the Kinsey technique of interviewing, and surveys such as the Kinsey
Report are incomplete because they do not include material on fantasies and
dreams. Patients in long-term psychotherapy find it most difficult to report
accurately on their sexual feelings and behavior, and even today, they still
employ much innucndo or denial and sclf-dcccp:j?n, s0 it cannot be said that
a superficial survey is very accurate. One’s sex life is basically one’s own secret.
One might say that a good motto for any investigator of sex is that he ought to
expect to be told lies™ But whatever the shortcomings of the Kinsey survey, it

3 Victorian and other programs of sexual purity did not subdue the sexual aspect of man. Robert
waclder, psychoanalyst, observes: . .
Iz the ages now past, the attack against sexuality did no:.r::lly oblizerate or totally subdue the
sexual aspect of man. It came out in other ways: in hypocritical tekavior, in actions in w!'ngh the
richt hand did not know what the left hand was deing, in perversions—including, in particular,
sadistic attitudes whote sexual implications were not seen, in Lysterical symptoms so frequent at the
time, and in other forms as well.
tle also states: . X
The moralists of yesicrday tried to purge man of sexual lust: they refused to believe that, with
most people, sexuality cannot be suppressed except at enommous cost in lesins of other buman
values. The’ moralists of today try to purge man of all selfishnass and personal aggresiveness; they
cofuse to believe that, in most cases, self-concern and a measure of aggressivencss cannot be com-
gletely suppressed except at crormous cost in terms of other kuman values. The attempt 0 make
all people chaste has failed; the attempt to establish compleie equality will eventuaily fail as well.
Waelder, The Concept of Justive and the Quest for a Perfecily Just Society, 115 U. Pa. L. Rev. 1, 10 (1566).
reud lived through the Victorian era, and in his first sociclegical paper, Citilized Ser:al Moraiity and
Modern Nervousness (1908), he sharply criticized the prevailing «cxual arrangements and was evidently in
zavor of revolutienary changes in this sphere, although he did not consider it within his province to sperify
the details. His main misgiving was Jest the social restricdons in the sexual sphere, which had previously
celeased so much energy for the purposes of civilization, were new reaching their limits in this direction
and actually thwariing those purposes through the amount of neurotic incazpscity they producs. Freud
50 expressed the opinion repeatedly that much of our lack of Secdom in thinking preceeds from the
scarictions impesed by our education in the felds of religion and sexuality. Sce 3 Joves, Trz Lire avp
Woak oF Steaund Freuo 336, 347 (1957).
M gee WinNICeTT, THE FasiLy axp Inpivipvar DeverormesT 79 (1963). Max Lavin, Clinical Profes-
sor of Neurnlogy at New York Medical College observes:
Social psychologists have gone overboard in their dependence on the questionnaire. Their studies
look so scientific with all those charts and sophisticated mathematical correlations, but they lack
substantial value because they are based on data which are crude and unreliable. The infermation
given by a respondent about his marriage is often worthless. He may give false ancwers willfully,
or out of shame or ignorance. Tn the practice of psychiatry it is a commonplace that a wife will say,
for example, that she has orgasms and that her sex life is sztisfying, whea further inguiry reveals
that she doesa’t know the meaning of orgasm and that her sex life is quite the opposite of what she
thinks. The truth in the field of sex is not casily reached by way of the questionnaire. The in-
vestigator with the best chance to arrive at the truth is the psichiatrist or therapist who sees the
paticat often and who, in the coursc of therapy, wins his confidence and cnables him 10 come out
from behind his defenses. It is no accident that the adverse ¢riticism of Kinsey's work has come
mainly from psychiatrists, for it is they who have the clearest insight into the limitatons of the
questionnaire in the study of human sexuality.
Levin, Scientism and Humanism, 33 CURRENT Mupicar Dicest 173§ (1566). Sce also Louisiana Psy-
chiatric Association, Newsletter, March 1966, p. 3. A summary on sex ressarch appears in Krich, Before
Kiziey: Continuity in dmerican Sex Research, 53 PsycHeansLytic Rev. 233 (1966). See also MasTirs &
Ica.\ésos, $Humax Sexuar Response (1966); Krupp, Sex in the Lihoratery, Saturday Review, Nov. 19,
1366, p. 38. )




270 -Kansas Law Review [Vol. 15
gives substantial support to the contention that there is a big gap between the
formal law on sex and actual practices.

Tre Law o Sex

The law on sex covers non-perverse as well as perverse behavior. Scientific
knowledge about the psychodynamics underlying perversions and other sexual
behavior has advanced enormously since the advent of Freud, and the law in
this area is called obsolete because it does not formulate its policy in the light
of scientific findings and contemporary morality, however disguised it may
be.'?

Judging from a perusal of the statutes on sex, the criticism may scem to
make sense, but actually, what is obsolete? Does the obsolescence lie in the
laws or the behavior that brings arcest and trial, as many vocal critics would
have us believe? Or have the critics clouded the main problem? It would
secm that true obsolescence lies not in arrest and prosecution but in the dis-
position of sex offenders.

True, the vestiges of yesteryear remain on the books. But while the law on
the books may not keep pace with sientific knowledge or community mores,
the law as enforced or interpreted by the police, the district attorney, and the
court, in fact, corresponds with an apparently high degree of fidelity to the
wishes of the public, even when the public may not have committed itself
to any codification of these wishes.

The law as it exists on the statute books resembles only distantly the law
as it is put into force. Laws are often altered in their interpretation, or they may
fall into disuse or be entirely disregarded (as, for example, a law which pro-
vides that a man may not on Sunday kiss his wife on the street). Thus many
laws are changed or rendered ineffective without any legislative action. In-
deed, it is the exception to find a law abrogated by repeal. Legislators seem to
have a passion for framing laws but little interest in repealing them.

Some laws may remain on the books as a salve to the public conscience. The
public may want to be on record as opposing sin. This attitude is reflected in

¥ Professor Rodell say::
Although laws do vary from state to state, throughout most of the natioa the only kinds of sexual
gratification that are not potendally subiect to police interference, arrest. even conviction, are three:
tiag or necking short of intercourse; solitary masturbation in private; and intercourse (in the
orthedox manner) berween husbind and wifs. . ..
Mercly to state these facss illumines their absurdity, It is almost a certainty that mest of the
people who read these words have committed—perhaps yesterday, perhaps years ago—sex crimes of
on¢ sort or another: maybe fornication (intercourse between two unmarried people of different
sexes); maybe adultery (the same where one or bath are married but rot 1o each other); maybe
some mild and youthiul homosexual expesicnce; maybe an unorthodox form of sex behavior,
probably oral or anal, with one’s owa spouse. Not enc in a millicn such epiodes is Jikely 1o be
discovered, not one in 2 hundred million prosecuted. While thousands of diverces are graned
every year in New York, where the sole grouad for divorce is adultery, prosecution for adultery, 3
crime in New York, will not occur once in 2 geacration. Yet so loag a: lows agaiast widespread
fex practices remaia on the books, however razely and gingarly enforied, police retain the right to
spy and reveal, polizical or personal enemics hold 2 handy wedge for blackmail, and respect for al
law <iaks lower, as during Prohibitian days. due to the hyperisy of such uncaforced and unenforce-
able bans on basically harmless sexual behavior,
Rodeli, Our Unlovadle Sex Law s, Trans- Action. May-Juze 1963, p. 36.
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the common expression, “There ought to be a law against it,” but there may be
- little enthusiasm for wiping out “sinful” acts. Even the confirmed adulterer
- ©5 T mavbe astrong advocate of laws prohibiting adultery.'®

L There is a wide gap between principle and practice in many aspects of
* human behavior, not only in the area of sex. But especially in the area of sex
there is a reluctance among legislators to repeal existing enactments (whatever
their merit). They feel it would be politically unwise to tamper with sex laws
which traditionally are associated with religion and morality. Therefore one
might expect to find an unusually wide gap between the formal law on sex
and the actual operation of the law.

ord is a big gap between the ™

perverse behavior. Scientif .-
perversions and other sexua] - .
:nt of Freud, and the law iy .
mulate its policy in the light
5, however disguised it may

5 the obsolescence lie in the ‘ Large numbers of people habitually violate sex laws, as Kinsey pointed out,
as many vocal critics would but few people are arrested, and cririnal proceedings are rarely instituted.
¢ main problem? It would - This is due, in large measure, to the fact that sexual behavior is usually a
- prosecution but in the dis. - private matter. In cases of abortion, fornication, adultery, incest, and much

: homosexual activity, a complaint is seldom filed, and without a complaint the
police do not investigate.!?

Prostitution, a less private matter and indeed a commercial undertaking, has
been considered an offense through the ages, but it too is feebly prosecuted.
The objection to prostitution stems from its indiscretion and public offensive-
ness rather than its sexual nature. There are in fact many hints that the public
would wish.to preserve prostitution. One New Orleans mayor frankly said,
" = only distantly the law - “You can make prostitution illegal—but you can’t make it unpopular.” Prosti-
“wmerpretation, or they may © | tution may also have social usefulness by reducing the incidence of rape.
example, a law which pro. = Selling pornography is another activity which, while illegal, is rarely prose-
on the street). Thus many - cuted.” It has always been obvious that the sex instinct in the young and im-

o0ks. But while the law on
ledge or community mores,
he district attorney, and the .
sh degree of fidelity to the
not have committed itself

,‘
, the criticism may scem to ‘ Sex Laws axp PusLic CompLarNT
i

any legislative action. In- * pressionable can be distorted or excited by pictures or the printed word. Many
repeal. Legislators seem to people give their assent to some kind of control, but prosecution is lax here,
: repealing them, - mainly due to our abhorrence of censorship.'?
thc pUb]lC consclence. 1 he ¥ A evnic might say that criminal laws “ize unenforced because we want to continue our conduct, and
“Iy: : H L unrepealed becsuse we want to presesve our morals.”
This attitude is reflected in i ‘?Stazuu.s on fornication hgvc becn defended on the ground that they allow the police to arrest or
i threaten the male customer of a prostitute, but such statutes are rasely if ever enforced. In the case of
juveniles, however, sexual intercourse is a basis for a detinquency proceeding.
nation the only kinds of scxual e *® Throughoue history, there has been a ternendous need to prove that the world is not as it appears.
Trest, even convictien, are three: i Plato’s The Cave is best poted for the statement of the superiority of abstract idess over concrete things. .
frivaie; and intercourse (in the i Like abstract idealism, pornography is a turning away from the weorld. Pornographers too de-realize the
. world. They do not take into their fantasies very much of the reality of the external world, Pornography
»t a certainty that most of the is merely the representation of the fantasies of infantile sexual fife as those fantasics are edited and
*erhaps years ago-——sex crimes of organized in the masturbatory dzydreams of adolescence. See Bropby, Vicrorian Pornography, 73 New
unmarried people of different B SravEsman §1 (1967); Jacobsen, An End t0 Pornography?, Commeatary, Nov. 1966, p. 76, 78. Pornogra-
but not to each other); maybe ) phy is a fuactional alternative to prosdtution. Both provide for the discharge of impersonal, non-marital
“thodox form of sex behavior, “ sex; pro ditetion provides it via real intercourse with a real sex oSject, and pornography provides it via
A such cpisades is likely to be masturbatory imagined intercourse swith a faatasy object. Paper presented by Samuel Polsky at Annual
2ands of divorces are granted Meeting of the American Sociclogical Associatioa, Miami, Fla, Sept. 1, 1966, '
‘ery, prosecution for aduliery, a - ' As Justice Douglas said, “[IJudges cannut gear the literary diet of an eniice nation to whatever tepid :
30g as laws against widespread . stufl is incapable of tiggering the most demenated mind.” A Book Nimed “John Cleland’s Memoirs of ;
~iced, police retain the right to S a Woman of Pleasure™ v.” Auorney General, 333 US. 713, 432 (15€6). (Concurring opinion.) Earlier, he
o dlackmail, and respect for alt said, 1 would give the broad sweep of the First Aniendment full support. | have the same confidence in
“wch unenforced and unenforce- the ability of our people to reject noxious literature as I have in their capacity to sort out the true from
the false in theology, economics, politics, or any other field.” Roth v. United States, 354 U.S. 476, 514
(1957). (Disscating cpinion.)
\/
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Perhaps purposefully, the legal definition of pornography ordobscenity is
left ambiguous. The United States Supreme Court said in the 1957 Rozk case
that a work may be judged obscene only if its dominant theme appeals to t.he
prurient interest of the average person applying contemporary community
standards, and if the work is devoid of redeeming social value.?® No one can
delineate “an average person,” “contemporary community stand%rds," “domi-
nant theme,” “prurient interest,” and “redeeming social value.”* A furthcr
difficulty in prosecution is that most pornography appears in magazines or
periodicals. Even if a court were to outlaw a particular issue of a magazine, the
next issue of the same magazine would not fall under the ban, as its contents
would be different. An injunction or decree that operates prospectively would
violate the prohibition against prior restraint censorship. Furthermore, any
ban that is imposed applies only within the jurisdiction of the court.

We must not assume that everyone would agree to ban pornography, even
if to do so were an easy matter. Pornography has its proponents among a
large segment of the public and also among social scientists. Sqmc reputable
psychiatrists and psychologists consider that it may even be desirable to hgvc
prurient material to satisfy the prurient-minded. It may fill a need _whlch
would otherwise be manifested in more undesirable or shocking ways; it may
gratify a pervert and render him socially innocuous.®* But whatevfzr Lh_c s'»pc?kcs-
men say, for or against pornography, the people themselves decide if it is to

®Roth v. United States, 354 US. 476 (1957). It is interesding to obsarve that deisions which ended
up liberalizing the law on pornography resulted in conviction o‘f the dffenda:‘lt involved. In the Rof;{.ﬁl"‘-
for example, the Supreme Courr sustained Roih's coaviction for mailing an obscenz bock and c:r»t\..::f‘:i
Orther persons subsequently derived the benefii of standards set down in the decision. szbur‘g V. Ln‘:tv
States, 383 U.S. 463 (1566), by adding another standard, may likewise result in fewer successful prosecs
tions in subsequeat cases. ) ,
2 See Gingburg v. United States, 383 U.S. 463 (1966), in which the Supreme Coust applicd the RO':
criteria, but additionally considered :he sering in which the publications were preseated. The dc-.m:‘:.v
might be regarded in future cascs as a sofiening of the definition of obscenity. Disposition of cases pft-‘f:ﬂ.:‘-.
before the Court will provide a better idea of what it bad in mind when it decided Ginzburg. Sce .-\:'nc.-g,q-
Civil Liberties Union, Newsletter, Oct. 1966, p. 3; Magrath, The Obicenity Cases: Grapes of Rotk, in 1":“
Sueeme Couar Review 7. For a critical view of the Ginzbury case, see generally Rerratay, FAzE20!
o~ Triar (1965). L )
= An c(morio)aa":v' healthy person has no need for artificial aid to boost his libidp. An md.mdu.;l :
disposed to pornography when he is unable to achieve closeness to other human beings. He is at :‘;
interested in people, although limited to looking and imagininz. To the extent that society, in ancmP:o;
to confine legitimate sex to the family, cannot couat fully on the mechanism of repression and Supp:cm'm:
many authorities believe that it must provide stigmagzed safety valves such as pornrography and pfosi“l .
tion. Thornas Aquinas observed, “A cesspool is necessary to a palace if the whole palace is not to sm-‘; "'
Sce Polsky, supra note 18; Rogers, Pornography—d Micplaced Emphasis, 12 CorRscTIVE PsycHIATRY 3
Sociar Tuerary 461 (1966). s compt
Expert opinion oa the ¢ffects of obscenity is divided. Is pornography a release or a stimulus’ Co i
Gilliland, Porrnograpky, in Sexust BeHAVIeR axp THz Law §29 (Slovenko ed. 1965) aith \\‘-:.rtl.lam' ‘rt:ﬂ'-
Media and Sex Desiation. in id. at §30. The New Jersey Coramittes for the Right to Read recently r:?ou‘;..
to the Governor its findings of a threz-mooth study that sexually oriented publications do not e
anti-social behavior among the youag. 934 psychiatrists and psychologists in New Jersey were !n:lf{f.!c‘; i
the survey, To the queston whether they had had normal patients who were provokgd to ann-so»”e"io”
by exposure to sexually oriented literature, 95.3%, answered no; 65.8% replied gm‘-ma‘uvc.l):}o the q: s
whether sexually oriented materials might serve as a vicarious outle: for some mdn‘u:u:ls an ‘Ot"‘h""‘
minimize anti-social behavior, ACLU Feature Press Service Bull. No. 2285, Dec. 26. 1965, p. ! o
contend that there is 2 connection between obsenity and anti-tocial behavior. R:lying on fl("mxmbu‘
sense,” one author points out that obscenity does not operate with the immediacy of a cyanide p‘[';q.':;n.
with the imperceptible slowness of leakemia. K:iearaick, THE Smut Pepouers (1969). Sce al'-q P;o:-"- P
At War with Batman, N.Y. Times, May 13, 1966, $ 6 (Magazine), p. 112; Spock, Hou Can li‘e it
Our Children From Obicenizy?, Redbook Mazazine, April 1965, p. 18; Sympocium-—Should We
W hat Adolescents Read, The PTA Magazine, March 1965, . 1G.
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flourish or perish. A news vendor sells what people buy, economics being
closest to his heart. If the people (even a handful) were to boycott a newsstand
which sells pornography, the obscene Jiterature would vanish overnight. But,
law or no law, a boycott rarely happens.

Thus, when the public prefers to let certain crimes go unpunished, law-
enforcement officials follow suit. On the other hand, other sex crimes are
investigated and prosecuted with vigor. Rapists, sex-slayers, and child molesters
are spared no penalty. To be sure, to avoid newspaper publicity, the victim
here either fails to complain or does not wish to testify. But thesc crimes are
not private consensual acts, nor are they purely sexual, They are crimes of
violence in which the offender inflicts sex upon a passive victim. The enforce-
ment of laws against these crimes does not, therefore, reflect antisexual attitudes
of the community, but instead reflects the community’s wish to protect its
more helpless members from attack 23

SEX Laws AND OBscure PusLic ArTrrupes

It is clear, then, that the community tolerates certain so-called sex offenses
and vehemently condemns others. But certain offenses fall somewhere in be-
tween, Among those clouded in the most obscurity are abortion and “crimes
against nature,”

Abortion

Should easier abortion accom pany the sexual revolution ? Ideally, pregnancy
should be the happy prelude to the birth of a wanted child, but the facts often
seem to be otherwise. It is estimated that twenty per cent of all pregnancies
terminate in spontaneous or jnduced abortions, half of which are criminal 2
There has been much controversy even over the purely medical question of
whether an abortion s therapeutic, and many physicians in their opinions have
not kept to medical considerations but have involved social and economic con-
siderations as well. It has been argued that abortion is justified under numerous
and varied conditions. Among such conditions are danger to the health of
the mother or fetus, known major defects of the fetus, addictions of the mother
which would prevent proper child-rearing, conception of the fetus as a result
of a sex crime, out-of-wedlock pregnancy in a girl under eighteen, or inability
of the family to support another child.?s

= The deeply disturbed criminal may have sexual problems but he has a lot of other problems too, and
as in the case of Texas sniper Charles Whitmnan, it is thanatos (hos:ility), not eros, from which society
st protect jtself. Time, Avg. 12, 1966, p. 18.

* WiLLLass, OssTeTRICS 503, 509 (13th ed. 1556),

® See R. v. Bourne, [1938] 3 AILER. 615, 618-19.

In 1566 England enacted an abortion act which provides that an abortion may be performed if two
physicians certify in writing that: (2) the mother's physical or mental health may be in danger; (b) the
child is likely to suffer from phytical or mental abnormalities “that would deprive it of any prospect of
reasonable cpjosment of life™; (¢) the woman is or will be physically or mentaily inadequate to be the
mother of the child; or (d) the woman is “a defective” or became preznant when under the age of sixteen
3 a reault of rape or incest. Sce Sulcommittee of the Medical Women's Federation, Memorandum on
drortion Lo Reform, British Medical Journal, Dec. 31, 1966, p. 1697, 1649, discussed in Gould, The
Atorzion Controversy, 72 New STATESMAN 934 (1966). 1t is noted that doctars, like laymen, are far
from vnanimous on the poinis at issue, .

o o—
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Even these suggested justifications are contested, mainly by religious groups.
But if they were enacted inte law, the demand for criminal aboction would
continue as ever for the vast majority of abortions are not therapeutically
justified. Law or no law, many physicians and nurses are not interested in
performing an abortion simply because a girl wants one. Even an appendec-
tomy would not be performed simply because a person wants one, but only
when medically justifed.?®

In Ammerica, it has been suggested that arortons performed in licensed hospitals be legalized if at least
two physicians agree that there is substantial risk of grave damage to the mather's physical or mental health
or of the child's being torn with 2 grave physical or meatal defect, or when the pregnancy results from
rape or incest. Bills to amend the law along these lines were introduced. but failed, in New York and
California.

During the summer of 1966 several promincat physicians in California were charged by the state’s
Board of Medical Examiners with unprof=:siona! conduct after it veas learned. and they freely admined.
that they had performed therapeutic abortions on women who had had German measles early in ther
pregnancies. California law prohibits abortion unless the life of the mother is in imminen: danger. Eight
states (Alabama, Colorado, Massachusetts, Maryland, New Jersey, New Mexico, Oregan, and Penasylvania)
an:! the District of Columbia now permit a‘ortions for other ressonc. In Novezinber 1965 the Caitfornis
Staze Bar Association endorsed propasals to permit therapeutic aburtions in cases iavolving rape. inomst.
and the potential birth of a malformed child. See Madical World News, July &, 1966, p. 36; Medical
Tribune, Dec. 19, 1965, p. 1.

For exiensive diccussion of the abortion problem see geacnally, CarogroNs. ABORTION IN THE UNiTED
Staves (1958); Gesuaro, Poxeroy, MARTIN & CHRISTENSON, PREGNaNcY, PIRTH aNp Aporrion, 139-214
(1958); LowE, ABORTION AND THE Law (1966); Roszx, Tuzrapertic Asoation (1954): Tavss
T10N. SpoxTANEOUS AND INpUcED (1936); WiLLiams, THE SANCTITY oF LIFE aND THe CreviNan Lav
(1957); Anderson, Psychiziric Indicctions for the Termization of Prez=ancy, 10 J. Psycuosoamatic Res. 127
(1966): Bolter, The Psychiatrist's Role in Therapesitiz Abortion: The Unesiting Accomplice, 119 Amzre-
€N J. Psycutaray 312 (1962); Boulas, Preucel & Moore, Therupenzic Abortion, 19 OesTevri~s & GyNE-
corocy 222 (1962); Leavy & Kummer. Criminal Abortion: A Feilure of Law, 50 AR.AL 52 (1964
Leavy & Kummer, Crimina! Abortion: Humasa Hardship and Unyiclding Laws, 35 Sa. Can. L. Rev. 123
(1962); Kummer & Leavy, Criminzl Aborsiocn—d Con-iderstion of Wsayi 8o Recure Incidence, 95 CaL.
Mzoicive 170 (1961); Martin, AForsion, Satuzday Evening Post, May 20, 1961, p. 19; Wiilizins, The Loz
of Abortion, 5 CurreNT LEcAL Pronteas 128 (1932).

= However, there is recent literarure advotating abortion on demand: Lansz. Azarrion (19467
Hardin, Blueprints, DNA. and Abortion: A Scientific and Ethical Aralyils, Medical Opinton & Review.
Feb. 1967, p. 74; Ober, We Should Legilize Arortions, Saturday Evening Post. Oct. & 1966, p. 14: Ro
Abortion Latws and Their Victims, Trans-action, Sepr.-Oct. 1954, p. 7; Schur, The dbertion Racket: Produt
of Laggard Law, The Nation. March 5, 1953, p. 199; Shapiro and Himmelard, Charch ¢, Stare. Cor-
mentary, Dec. 1965, p. 79; Szasz, The Eihics of Birth Conmsl Or: Wio QOur: Your Body?, 20 Tu:
Husanist 332 (1960).

One cornmentator observes:

While the American Law Institute's proposed mode! law would widen the indications for abortion,

it does not reach the basic issuc. It is not for the police, o the docters, or indeed for the state, to

decide which women qutify for abortions. It is 2 woman's right to deiczmine whether or not she

wants to bear children. The best projosal for a law comes from the New York Civil Liberties

Unioa. It simply reads: “A person is guilty of abortion if he is not a duly licensed physician and

inwentionally terminates the pregnancy of another otherwice than by live birth.” This frees the

doctor from any ¢riminal liability for performing abortions in any situation, and places responsibility
for having the operation with the woman.
Ridgeway, Birts and Non-Bir:h, The New Republic. Now. 26, 1966, p. 38, 39-40.
. To express a personal viewpoint, I must say that with some exceptions 1 fec! prejudiced against aborr
tiear, vet at the same time I do no: feel justfied in saying that a womzn, unknown to me, must £
through with her pregnancy, unless 1 and other members of the public are prepared to provide for the
<hild in some care-taking instittion. The unwanted child devaiops into the neurctic, psychojic. ©F
criminal. I requested a secretary at The Meaninger Foundaticn to obtain the opinion of her close wome?
fricnds on abortion. Frank, intiinate opinions ware sought. Sce tex: accompanying note 14 swpra. Or ‘{’:
whole, the observations follow the curzent recommicndotions for a therapeytic zbortion Jaw. They wosid
allow abardon only if the life of the mother is in immirenr datger. or in cates invelving rape. incest. a0

potentia! birth of a malformed child. They would not allow the mother to make the decision, but woult
require it to be made by some omnipotent figure.

To speculate, we might say that to same ex«nr we identify with the embevo. and if we had becP
aborted, we would have been deprived of the beauny of Jife, “There but for the grace of God go 1.7 H"nf{
perhaps selfishly, we fue! that every possible effort must be made 1o keep an embrio or new-bors ¢
alive. Exceptions are justifed only when “thezapeutic,” In those cases life would pot be worth living. ¢
Medawar, Science and the Sanctizy of Life, Encounter, Dec. 1566, p. 96.
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It must be recognized that an abortion does not erase the experience of
having been pregnant. A girl may seek an abortion, but afterwards she may
fecl a great sense of hurt and loss and be deeply resentful about having had the
abortion. The Group for the Advancement of Psychiatry in its report on Sex
and the College Student points out:

Much has been written about the possible emotional effects of the furtive and sordid
atmosphere in which illegal abortions are performed; in practice, we observe that
the traumatic results of a legal abortion are not necessarily less severe than those
of a criminal one. We suspect, in fact, that there may be more unresolved conflict
in feelings when the abortion is legal, simply because this type of abortion is
usually arranged for the student by someone clse (parent, family doctor), while
the young woman herself usvally takes the active responsibility in arranging for
criminal abortion. As a result, legal, or therapeutic, abortions may be performed
in many cases where the wish for them is ambivalent and where they might not
have been performed at all without the active invelvement of others.?

Generally speaking, whenever an abortion is therapeutically justified a
physician will perform it, and he will not be prosecuted (though to be sure,
in some states, the law hangs over the physician’s head).*® Even under existing,
rigid laws there are well over one million abortions performed annually in the
United States, most of them by reputable physicians.*® There is virtually no
risk of criminal prosecution, for no physician after consulting with competent
colleagues has been convicted for criminal abortion in the United States.** Abor-
tions (and sterilizations) are performed, but recorded usually as something
else, in offices and in many private hospitals, but often not in charity hospitals
which are governed by a politically appointed board (where the poor seck
assistance). Intrauterine devices are frequently used. A New York physician
observes:

To the best of my knowledge reputable hospitals in New York are subjected to no
inquiry, regulation or supervision on their abortion practices by law enforcement

 GRoUP FOR THE ADVANCEMENT OF PSYCHIATRY, 0p. cif. «niprz note 8, at 63. A review of the literature,
1935-64, on psychiatric sequelac of abortion, coaciudes:

It is sobering to observe the case with which reports can be embedded in the literature, quoted, and

requoted many times without consideration for the data in the original paper. Deeply heid personal

convictions frequently scem to outweigh the imperunce of dats, especially when conclusions are
drawn, In the papers reviewed the findings and conclusions range from the suggestion that

psychiatric illness almost always is the outcome of therapeutic abortion to its virtual abrence as a

postatortion complicstion. . . . There is some agreement that women with diagnosed psychiatric

illness prior to abortion continue to have difficuly following abortion. There is lack of informa-

sion regarding the effect of passage of time on the responsss of women who have been aborted. . . .

There appears to be a lack of conclusive data about the effects of therapeutic abordon.

Simon & Senturia, Piychistric Sequelae of Abortizn, 15 Arcrivis oF GENERAL Psveuiarry 378, 337-88
(1966).

S There are a few exceptions, which have occurred in cawes where the physician has specialized in
abortions, charging high fees. Sce People v. Cohen, 15 N.Y.2d €30, 219 N.E2d 427, 273 N.YS.2d 75
(i566) (physician held not entitled to suppression of telephene convensations obrained as a result of a
court-suthorized wiretap on his office). As long ago as 1923 Prefessor Francis H. Pohlen of the University
of Pennsylvania Law School wrote: “{L}egal and professional senalties are rarely imposed. . . . [T]he
social waboo against such operations is weakening, unless they imply immorality.” Bohlen, Consent as
Afecting Civil Liakilizy for Breaches of the Peace, 24 Caren. L. Rev. 819, 832 (1924).

2 Rosen, Psychictric Imiplications of Abortion: A Case Seudy in Sociadl Hypoerisy, 17 W. Res. L. Rev.
439 (1565).

» Foster, Lax men, Medicine Men snd Good Scmuaritans, 52 A.B.A.J. 223, 226 (1566).
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agencies beyond what is considered usual for any hospital function. Doctors regulate
what they will do through their own committees, boards and medical socicties, and
their practices vary widely between institutions and communities. The fear of
getting a reputation for being a hospital where abortions are easy is one of the
main deterrents to a liberal policy. The oldest, most respectable Protestant medical
school hospitals appear to be the most libera!. Their security allows thern a freedom
to act according to their own best judgment, which an institution with a less secure
reputation fecls it cannot afford. At present a rational humanitarian attitude about
abortions appears to be up to physicians.3!

Thus, the police do not carry on a surveillance of the physician’s office or
hospital, and in the case of a complaint, the physician can always say that the
abortion was necessary to save the woman's life, the usual legal ground for
therapeutic abortion, or that it was a spontancous abortion. Merabers of the
medical profession invariably will not testify against a colleague. It is usually
the non-medical abortionist who is prosccuted, and even then, usually only in
case of death of the mother,®*

The entire abortion problem will be radically changed by the development
of a sure, simple chemical abortifacient (a pill that may be taken during the
“cold light of morning,” after passion has subsided), but in the meantime,
hospitals, which are largely self-regulating should administer the law for rich
and poor alike. People on the right side of the tracks know their way around
the community, but the poor do not.*

Crimes Against Nature

When we come to “crimes against nature,” the antiquity of the law is noted
in the very title of the law and in the quaintly medieval language of the
statutes.” The sphere in which the legal lag has been most criticized is in
regard to sex practices outlawed under the “crimes against nature” statute.
Some critics, making a dramatic interpretation of the law, say that even hus-

® Dahlberg, Abortion, in Sexuar Beraviox axd THz Law 379, 392.93 (Siovenko ed. 1565). See also
Laper, Asortion (1966), which summarizes studies skowing that hospitals are in fact performing abortions
which—if the letter of the law were strictly applied—would have to be acknowledged as illegal.

# Morcover, other acts of abortion are usually decmed necessary to estabiish the required specific
criminal intent. See State v. Sharp, 182 So. 2d 517 (La. 1966).

= The impact of the U.S. Supreme Court's decision in Griswold v. Connccticut, 351 U.S. 479 (1965).
is that the poor are to bave the same information as the rich about contraceptives. But contraceprive de-
vices do not allow for passion.

™ For example, statutes in the past ordered the desth penaley for persons committing a crime against
nature, describing the crime with such language as “the abominable and detestable crime against naturs.
not to be named among Christians, with ejther mankind or beast.” Louisiana, in a more recent enacts
menz, adopted in 1942 when it revised its criminal code, provides: “Crime against nature is the unnatusal
carnal copulation by a human being with another of the same or opposite sex or with an animal. Emission
is not necessary, and, when committed by a human being with another, the use of the genital organ of one
of the offenders of whatever sex is sufficient to constitute the crime.” La. Rev. Star, § 14:82 (1950).

Philasopher A. J. Ayer, criticising the “unnatural™ concepi, says that if “unnatural” means “uninsting:
tive,” this is binlogically falss, and if “unanaruzal™ means “uncommon,” it is again false. but if “uanawvral
just means “wrong.” there is no argument. Ayer, Homosexusls erd The Late, 56 Niw Starzssas 717
(1938). Judging from the hew and Y, some persons bave assumed that ¢rime against nature means
2 crime against the great outdonrs-—a forest fire of scenic_spoiltion—-but this law has nothing to do with
that. The crime against nature law has jes origin in an English statete of 1333 and early Christian writ:
ing. The English statute, assented to by Heny VIN, made it a felony to commiz “the vice of bugger¥
In the carly writing: of the Christian religion, hornosexuality was calied “a crime not fit 10 be mentionts
by Christians.”
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vands and wives may be sent to jail for engaging—in the privacy of their bed-
rooms—in mouth-genital or anal contacts.

But who is actually prosecuted under the “crimes against nature” law? The
scope of the statute depends on the definition which is given to the term “crime
against nature,” or the term “unnatural carnal copulation” which appears in
some statutes. It is news-catching to say that husband and wife can be prose-
cuted, for example, for practicing “perverse” variants of foreplay, but the juris-
prudence is apparently void of such cases. In husband-wife matters, there is no
complaint, and the state cannot compel one spouse to testify against the other.
The statute might be used to charge a male customer caught in a deviant sex
act in a house of prostitution, but when a house is raided only the woman is
apprehended, and she is charged with prostitution, not.usually with a crime
against nature, which is legally more serious and more difficult to prove. Like-
wise, in practice, the law on crimes against nature is not applied to one who
copulates with an animal, provided it is done in private.

This leaves under the statute the homosexual—more specifically, the male
homosexual. Lesbian practices are usually not included within the Jaw on
crimes against nature because, by definition in many states, “copulation” is
required, or.because, in practice, law-enforcement officials are lenient toward
women or are unable to make a case against them.*® This leaves, subject to
prosecution under the statute, males who engage in fellatio, anal intercourse,
or mutual masturbation.

On the whole, as noted, there appears to be little popular support for a
change in the law on homosexuality.*® linois and New York are perhaps the
only American states to change the law on their books to remove consenting
varied sex expression, including that of homosexuality, from the status of crime
when conducted in private and without duress. This was done recently as
part of an overall revision of the criminal code. Apart from an overall revision,

¥ It may also be noted that women are less promiscuous than men. As oae writer put it:
There is little or none of the “wolling,” the picking up of partners on the streets, ia pubile lavatories,
vars and so on. There is litde or no prostirution, There is tot the same widespread interest in
very young sexual pastners. Most of the wemen scem to want to setile down and make a home with
one person. Their idea of pleasure is then more to stay at home, and less to go out drinking or
looking for company. They are rot, on the whole, joiners. They are not moved by public causes,
even their own, (For all these reasons there is much less of a homosexual “world”™ for women than
. for men.
Magee, TI::)Facu Adbout Leshianism—d4 Special Inguiry into o Neglected Problem, 69 New STATEsMAN
391 (1965).
®In an essay on homosexuality in America, Time commented:
It used to be “the abominable crime pot 10 be mentioned.” Teday it is not only mentioned; it is
freely discussed znd widely analyzed. Yet the general atdtude toward homosexuality is, if anything,
more uncertain than before. Beset by inner conflicts, the homosexual is unsure of his position in
society, ambivalent about his attitudes 2nd identity—but he gains a certain amount of security
through the fact that society is equally ambivalent about him. A vast majority of people retain
a deep loathing toward him, but there is 2 growing mixture of tolerance, empathy or apathy.
Society is torn between condemnation and compassion, fear and curiosity, between attempts to turn
the problem into a joke and the knowledge that it is anything but funny, between the deviate's plea
to be treated just like everybody else and the knowledge that he simply is not like everybody else.
Tiine, Jan. 21, 1566, p. 40. Sce also Wolfenden, The Homosezusl and the Law—Akead of Public Cpinion?,
59 New StaTesman 941 (1960).
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it is highly unlikely that there will be changes just in the law on sex.®” Such a
controversial provision has a considerably better chance of passage when it
appears as part of an overall revision of a code than when it is presented as an
isolated proposal. However, overall revisions of codes apparently are not in
prospect in other states (major revisions of codes are extremely infrequent—
the Illinois revision was its first in 88 years).

The most stable citizens may be able to afford treating deviants with toler-
ance in a live-and-let-live policy, but men who are themselves precariously
balanced may find the very thought of effeminacy in other males unsettling—
the more so in a culture like that of the United States where a fetish is made
of maleness. Still others may object to the homosexual not out of fear but out
of impatience with paranoid trends of these often “angry young men.” Homo-
sexuality and paranoia have a high incidence of correlation.®® Sexual behavior
which overtly violates established modes and customs is always a vehicle for
unconscious aggressive impulses, but homosexuality especially involves destruc-
tive or self-destructive behavior. Many homosexuals drink quite heavily.®
Psychotherapy is usually ineffective.®® Hence, it is not surprising that there is
little popular support for a change in the law dealing with homosexuals. Ac-
tually, popular opinion tends to support the enactment of more rigid laws on
homosexual behavior. If the district: attorney’s office should hesitate to prose-
cute, or should charge the offender with a non-infaming crime such as battery
or public disturbance, various citizens’ committees on decent bchavior would
complain to the news media that the lasy is not being enforced.

Moreover, not too many members of the criminal bar are likel § to support
or push for a change in the law. The ordinary practice of criminal law is not
lucrative, but crimes against nature pay—at least for the defense lawyer. Often,
the accused is a person of position in the community. Shamed by the charge,
which is usually backed up by incontrovertible police testimony, the accused

¥ The American Law Institute and the Group for the Advancement of Psychiatry alike recommend
that sex law be confined to: (1) cases whese force or threat of force was employed, (2) cases involving
sexual activity between an adult and 2 child, or (3) cases of sexual activity or solicitativn s0 open as 10
constitute a public nuisance. See MapzL Prvar Ceoe § 207.5, comment (Tent. Draft No. 4, 1953). It has
been asserted by members of the Instrute for Scx Rescarch founded by Kinsey that our society may solve
maey of its sexual problemns by following the above suggsstions.  See Gebhard, Gagnon, Pomeroy, &
Christen:on, SEX OFeENDERS (1965).

® See Freud, Piyehocnalytic Notes on an Autobiographical Account of a Case of Perincia, in 12 Tu:
STANDARD EpirioN of THE CoMrLETE PsychoLegicar Works oF Siemusp Frevo 3 (Strachey ed. 19585:

Bullard, Piychotherapy of Parcnoid Patienis, 2 AM.A. ARCHIVES oF GENERAL Psvcriatry 137 (19¢0):
Klein & Horwitz, Prychosexzal Factors in ¢he Puranoid Phenomena, 105 AMERICAN . oF Psychiarey 697
(1949); Ovesey, Psewdohomosexnality, the Purincid Mecharizm and Pzranoiz—dn Aduptotion sl Resisior
of the Clasiical Freudian Theory, 18 Psvcriatry 163 (1935); Salzinan, Paranoid State—Theory ani
Therapy, 2 AM.A. ARCHIVES OF GENERAL PsychiaTry 679 (1960).
* Entrapmeats, wheq they occur, usvally arise when the homosexual has been drinking excessively.
* Bernard Glueck, Je., Director of the New York State Sex Delinguency Research Project, 1952-55.
obrerves:
[M]ost theraprutic efforts with homacexual offeaders have in the past besn relatively unsuccess-
ful. This has been the experience in prisons, as well as in private psychiatric practice with padent
who seek help, of their own accord, with these problems, Mot psychotherapeutic approaches,
including psychoanalytic, fail o change the patierns of sexual expression, although they may help
to relieve some of the anxiety about this tyoe: of sexual adjusiment,
Gluzck, 4n Evaluction of the Horasexnsl O eader, 41 Misw. L. Rev. 157, 209 (1957). Sce also Lemiti.
The Ordinarines: of Sodomy, The Nation, Jan, 9, 1567, p. 54.

-

1967]

Exrore.

wants to dispose of the ¢
quibble over the fee. Feer
dollars are not atypical, M

paratively

little to do. He

is unable to persuade the ¢

mant, the

defendant alin-

does so there is no contes:,
In a deplorable manne:
into a perverse act. Howey

- as a result of court decisio:
" ment. Police affidavits wh

the basis for a prosecution.*

Out of clarity, it may t
The criminal law punishe-
the homosexual in troubls,
typical case of a crime agai
a search into a private hot.

judgment

by committing !

conduct is as offensive and

of a heterosexual act in pu!'
be disturbing to others. 1
statute on crimes against .
usually dealt with as public

observe t!

e ordinary ame:

without force, they invel:
Transvestites, too, are mor-.

shows are

invariably ateraci

get arrested only when the

——————

_ “The fol}
. Wide policy:

owing memorandum 1.

In certain instances, a homoses
and acton: of law enforcemen: ;-
have occurred bue for the exira «.

forcement

We w

personngl, it would ap;
il enthusiartically pro-

observed by police officers. W wi
Provocation, 1s approached by an

conscience
to commit

prozecuie those homaoses
a crime.

MC'Eormdum fram Charles Ward, 13: :
“In 2 two-hundred page empisic.!

Los Angeles

County, a research grce

demeanor cases, traced out what hap;
Meat stages, and conducted nany s
and homosexuals themnselves, The st
“P!a)’s and to general measures of b
2ra’s sex starutes, the usval wentn,
35 in the couny jail and a $2uQ f-,
b il:'f‘.or prirarily as a puisarce. 13 U

.. “Private
Munistrazion,
FOR THE Apva

homosexual, like hese:
Indiscretion, however, o
NCEMENT 0F PsycHiasay,




[Vo]. 15 B

\wthe law on sex®” Such 5
chance of passage when §

2 when it is presented as ap
:odes apparently are not ip
are extremely infrequent—

wreating deviants with toler.
are themselves precariously
" in other males unsett)ing—
sates where a fetish is made
-xual not out of fear but out
‘angry young men.” Homo-
rrelation.®® Sexual behavior
oms is always a vehicle for
v especially involves destruc.
uals drink quite heavily®
. not surprising that there is
.Ang with homosexuals. Ac-
ment of more rigid laws on
:ce should hesitate to prose-
:ming crime such as battery
- on decent behavior would
1 enforced.

v ar are likely to support
T of criminal law is not
- the defense lawyer. Often,
ity. Shamed by the charge,
slice testimony, the accused

nent of Psychiauy alike recemimend
¢ was empioyed, (2) cases iovolving
activity or solicitation 0 opjxn as to
at (Tent. Drait No. 4, 1955). It has
»w Kinsey that our soxicty may solve
S¢e Gebhard, Gagnon, Pameroy, &

1 of @ Cuse of Parancia, in 12 THE
~1eNd Freep 3 (Strachey ed. 1958);

GeNeraL Psycriatay 137 (1960);
05 AMERICAN J. oF PsycHiatry €97
Farznoiz—dn Adaptitional Revision
2man, Parinoid Stste—Theory and

:val has been drinking excessively.
inquency Research Project, 1952-55,
¢ past besn relatively unsuccess-
psychiatric practice with patients
st psychotherapeutic approaches,
aression, although they may help

. 187, 209 (1957). Sce also Leavitt,

crovmaron o2 orien)

1967] ExrFORCEMENT OF THE Law ox Sex CRriMES 279
wants to dispose of the case as quickly and quictly as possible. He does not
quibble over the fee. Fees of one thousand, two thousand, cven three thousand
Jollars are not atypical. Moreover, in these cases, the defense lawyer has com-
paratively litdde to do. He does not have to prepare for trial or go to trial. If he
;s unable to persuade the district attorney to dismiss the charge or let it lic dor-
mant, the defendant almost without exception will plead guilty. Because he
Jdoes so there is no contest, and the attorney is saved the time of a trial.

In a deplorable manner, the police sometimes entice or entrap a homosexual
into a perverse act. However this practice appears to be on the decline, primarily
as a result of court decisions throwing out cases where there has been entrap-
ment. Police affidavits which reveal entrapment are now generally refused as
the basis for a prosecution.*!

Out of clarity, it may be noted that homosexuality per se is not unlawful,
The criminal law punishes “dcing,” not “being.” The doing, not being, gets
the homosexual in trouble, and it is usually the doing in a public place.”® The
typical case of a crime against nature nowadays does not involve entrapment or
a scarch into a private home. Rather, it involves a person who shows lack of
judgment by committing homosexual acts in a public restroom. This type of
conduct is as offensive and against public decency as would be the performance
of a heterosexual act in public.®® Sexual activity that is not private is likely to
be disturbing to others. The words “in public,” in effect, are read into the
statute on crimes against nature. Likewise, exhibitionism and voyeurism are
usually dealt with as public disorders. Those who engage in these acts do not
observe thé ordinary amenities of decent conduct, and while the acts are
without force, they involve the involuntary participation of other persons.
Transvestites, too, are more tolerated, perhaps as freaks (female impersonator
shows are invariably attractions on tourist night club tours), and they usually
get arrested only when they undress on the streets or window peep.

* The following memorsndum to the New Orleans Police Departinent represents a growing nation.
wide poticy:

In certain instances, a homosexual may be enticed to ccamit an unnatural act by the presence
and actions of law enforcement personnel. . . . In those cases where the criminal act wouid not
have occuried but for the extra effort—ihe imaginative enterprise—the enticement of the law en-
forcement personnel, it would appear unfair to proceed with a prosccution of the accused. . . .

We will enthusiastically prosecute for acavity of two homosexuals, when they have been
observed by police offcers. We will further prosecute, when a police oficer, without enticement ot
provecation, is approached by an active homosexual who commits an overt act. We cannot in good
conscience prosecute those homosexuals who hive been eaticed and tempted beyond their endurance
to commit a crime. )

\Memorandum from Charles Ward, District Attorney’s Offce, Orleans Parish, March 1965.

“*In 2 two-hundred page empirical study on the enforcemeat of laws zimed at homosexual behavior in
Los Angeles County, a research group analyzed available data on large samples of felony and mis-
demeanor cases, traced out what happeasd to these defendants as they weat through the various enforce-
ment stages, and conducted many intervisws with enforcement oficials, judges, attorneys, psychiatrists,
and homosexuals themselves. The stdy found enforcement largely limited to conurolling blatant public
displays and to general measures of harasment. Although severe sentences ¢an be imposed under Cali-
formia’s sex statutes, the usual sentence for public homo-exuality was found to be not more than sixty
days in the county jail and a $200 fine. Judges were found to view public displays of aduit homosexual
behavior primarily as a nuisance. 13 U.CL.AL. Rev. 644 (1966).

2 eprivate hormosexual, like heterosexual, behavior need pot become the direct concern of the ad-
ministration. Indiscretion, however, places behavior beyond the domain of individual privacy.” Grour
FOR THE ADVANCEMENT OF PSYCHIATRY, 0p. af. supra note §, at 137,
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It is the public—not private—manifestation of homosexuality which the
ordinary citizen finds unpleasant and annoying. When it is out of sight the
ordinary citizen does not mind much. Those who insist that homosexuality
be treated as a problem even when it is perpetrated in private are still split in
their opinions as to what sort of problem it must be considered to be. Some
worry about it as a health problem (homosexuality is an “illness”), others as a
moral or legal problem. But, as far as the law is concerned, whether or not
the homosexual is “sick” is a moot point. Even if he is sick, why should sick
behavior be condoned? One may take the view that the most therapeutic
course is to deter the homosexual from sick behavior.

Even if one considers homosexuality as a health or psychological problem,
the law, by providing some external control, may help in its resolution—at least
to the extent of deterring the behavior—by encouraging thought rather than
action, The law may force the person to “act in” (i.c., in thought) rather than
to “act out™* Admittedly, nothing is gained by sending the homosexual to
prison. The issue more properly is not whether homosexual behavior should
be deterred (as clearly a public display of it should be deterred), but what is
the most effective deterrent.

In practice, the offender of the “crime against nature” statute is usually not
sent to jail. While the typical statute provides a stiff penalty (usually a maxi-
mum fine of two thousand dollars or imprisonment of five years), the penalty
most often imposed is a fine of one hundred and fifty to two hundred dollass;
or if the penalty is imprisonment, the sentence is usually suspended on condi-
tion of good behavior. The criminal proceeding apparently deters a repetition
of public acting out of homosexuality. While they may continue to “act out”
their impulses, they act more discreetly and perform in private. The law at
least has taught them a lesson in etiquette. The Group for the Advancement
of Psychiatry observes:

For many individuals, particularly those going through phases of sexual experimen-

tation, the experience of a confrontation with one’s own behavior by a person in

authority will act as a deterrent and may have an educational effect. Getting caught
sometimes has the salutary effect of enabling the individual to recognize the mean-

* Kar! Menninger observes:
We psychiarrists have not made it sufficiendy clear that attempting to understand an individual
whom we treat is not necessarily to condone all the behavior of such an individual, or even 10
expect inevitable penalties for such behavior to be waived merely because he is in treatment. Not
all my collzagues agree with me about this. But 1 think we psychiatrists have sornetimes put our-
sclves in a bad light by giving the impression that if a2 man is taking treatment, he should be per-
miz.tcd some offcnsivencss without pepalty. For example, I personally will pot accepr for out-
patient psycho:hcrgpy 2 man subject to homwusexual tendencies who will not agree 1o oxchew
homosexual activities during the weatment period. Many normal people in the world, for on¢
reasen or another, manage to remain condnent i spite of temptaton, and I sce pothing unjust in
expecting a person afficted with a tempraton toward an ilicgal type of gratification to conwol his
behavior and remain coatinent during the period of treatment in which we atternpt to relieve him
of his pathological propensities. I am willing to ury to help him with his femprations; but not with
his erimz;, 1 am willinz to tzy to help 2 man who is tempted to commit murder or arion, but
am pot willing to treat 3 man-—as an ourpatieni—who can't resist doing so, 1 grant that homo:
sexual seductions, ete, are less sericus than arion or murder, but the principle is the sams.

Hall ard Menniager, “Peychiciry and the Low"—~.4 Dusl Review, 38 lowa L. Rev. €87, 703 (1933)- See

also Eissier, Some Problems of Delinquency, in Seazcsvicirs ox DeviNouescy 3 (Eissler ed. 1949).
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ing and consequences of what he has done, and therefore serves as a siep toward
cecognizing and assuming responsibility {or his owr behavior.*s

The homosexual who is found in prison is usually there not because he has
comimitted a crime against nature but because of some other crime such as
burglary, forgery, or narcotics. Thus the lag which is supposed to exist between
«ex mores and the law, at least as enforced, is more imaginary than real.

SExvalL PsycHoraTH LEGISLATION

Apart from sex mores, a lag is claimed to exist as regards legal proceedings
and modern-day psychiatric knowledge of behavior. The law has been criti-
cized for looking at a symptom—a bit of behavior—rather than at the person’s

sychodynamics or what he is likely to do in the future. To remedy this deficit,
over half of the jurisdictions in the United States during the past twenty-five
-cars have enacted some kind of umbrella-type legislation regarding sex offend-
ers. The legislation usually provides for the indeterminate commiument of the
so-called sexual psychopath. The statutes vary as to the definition of a sexual
psychopath and as to the time of initiation of the special proceedings. In gen-
eral, a sexual psychopath is defined as one lacking the power to control his
sexual impulses or having criminal propensities toward the corpmission of sex
offenses.’® The definition involves prognosis as well as diagnosis.

Sexval psychopath statutes providing pre-conviction proceedings extend to
persons who may not be charged with the commission of a specific sexual
offense but solely with being a sexual psychopath. Here, the law has taken the
novel position of dealing with “being” rather than actual “doing.” The innova-
tion is allegedly an attempt to bridge a legal lag by legislative enactment, but is
italegal advance? How helplulis it?

A law based on “being” rather than “doing” must inevitably resort to medi-
cine or psychclogy in order to be carried out. One might assume that sexual
deviates are people with much in common, a class apart. Such homogeneity of
illness, however, assuredly does not exist. Among the deviates are neurotics,
schizophrenics, schizoid personalities, alcoholics, persons with chronic brain
damage, mental defectives—the entire gamut of mental disorders. All that they
share is a single trait, one that psychiatrists must consider a symptom. From a
psychiatric point of view the category “sexual deviation” is therefore meaning-
ful only descriptively, not psychodynamically-~even as the grouping of the
jaundices brings together strange bedfcllows. As a result, the carrying out of
sexual psychopath laws has resulted in a roundup mosdy of the vagrant and
nuisance-type offender and has left untouched the dangerous, aggressive
offender.

Why is anyone at all rounded up under sexual psychopath legislation? The
law has not been implemented with staff and facilities for treatment, one of

“ GROUP FOR THE ADVANCEMENT OF PSYCHIATRY, ¢p. oif. supra note §, at 133,
“ See, e.g., MinN. STAT. ANN. § 526.09 (1947).
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the major purposes of the legislation. It does little more than detain some
persons who are regarded as freaks, stigmatize them, and forever render them
social outcasts. Nevertheless, it has been suggested under sexual psychopath
legislation that the concept of sex crime be made even broader to include any
criminal act in which some type of sexual satisfaction is the motivating force of
the crime.!’

It may be true that some persons with sex problems may obtain “sexual”
stimulation by committing arson, by stealing women’s undergarments, or by
plunging a knife into a woman’s back. A boy with a fetish for motorcycles may
steal them to get “sexual” satisfaction out of driving them away at high speed.
Beatings of prisoners in the German concentration camps were aimed especially
at the sexual organs. Menninger observes: “[S]exual impulses are frequently
involved in compulsive behavior. This is true. Sexual elements are often trans-
parent in fire-setting, kleptomania, addictive gambling, reckless car driving,
and various kinds of physical violence. Sometimes, rather than being merely
transparently present, the sexual factor is barely conspicuous.”™® In such cases,
however, the victim has not been sexually offended, there has been no use of
the sex organs, and it can only be inferred that the act might have some sexual
significance. If courts employing sexual psychopath legislation operated on
the basis of such an inference, they would soon get in trouble, for then practi-
cally any activity, at some level, could be labelled sexual in nature.

On the other hand, behavior that involves the sexual apparatus, and which
may involve some sexual gratification or overt expression of sexual activity, is
not nccessarily motivated inidally by a desire for sexual satisfaction.*® There
may be sexual motivations in non-sexual offenses and non-sexual motivations

" Under the Wisconsin sex crimnes law, it is mandatory for the courts to request an evaluation, to b
made and reported upon within sixey days, of all persons convicied of rape, attempted rape, sexual inter:
course without consent (involving defective or mentally if} persons), or indecent behavior wich a child.
Wis. Szat. Asx, §§ 959.15(1), (4), (€) (1966). The permissive section of the law provides for evaleation
and treaunent of a person convicied of any crime that probably was directly motivated by a desire for sexu2!
excitement. Wis. STav. ANN, §§ 959.15(2), (4), (6) (1966). The statuie states:

“Sex crime™ as used in this subcestion includes any crime except homiade or attempted homicids
if the courz finds that the defendant was probably directly motivated by a desire for sexual excite-
men: in the commission of the crime; and for that purpose the court may in its discretion take
testimony after conviction if necessary 1o determine that issue.
Wis. STat. Anw. § 939.15(2) (1965). However, because of shortage of staff and lack of faciliries. the
program has becn unabie 1o accept persons under the permissive seciion of the law. Sce generally Kobish
The Sex Criminal—"l Don't Krow Why I Did It,” Saturday Evening Post, Jan. 2§, 1967, p. 23; Pacht
Halleck & Ehrmann, Diagnosds and Trezimen: of the Sexual Offender: A Nine Yeer Study, 118 AMERIGW
J. Psycaiatay 802 (19€2); Pacht, Halleck & Ehrmann, Piychiziric Treatment of the Sex Offender, it <
CurREXT PaveriaTric THERAPIES 173 (Masserman ed. 1962),
“ Mexyiveer, The ViTan Batasce 191 (1963).
® Accerding to Glusck:
An exampie qf this sort of situation is seen in the older man who feels grossly inadequate in his
adjusunent with other adults, but who docs fee] relatively comfortable and happy whea he is
with chiliren. Very ofien this individual may find himself in 2 situstion that initially has 0o
sexual motivation, but is entrely motivated by a desire for some sort of interpersonal satisfaction.
However, in the couric of his contact with children, or when the control and jucgment facultics
are weakenad by aleohol, sexual excitement and arousal may develop as an additionsl pattera.
fr Squeaty viewed by the individual as an unwanted cormplicazion, with the result that sorne type of
probidied sexual act oceuis.
Glueck, An Evaluction of the Homorezusl Offender, 41 Miny. L. Rev. 187, 156 (1957). And “sedvego?
[may represent] a kind of theft, adultzry a con-man's craft, rape a rehearsal of a murder, Yet it ¥
I:-:u':r“!o marry, as Si. Paul should have said, thin to burn down a city. Sodomy is less destructive thad
arson.” Brien, Venns or Mars?, 72 New Stavesyan 903, 904 (1966).
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in sexual offenses. For example, hatred and resentment, not sex, predominates
in most acts of rape.”®

Sexual psychopath legislation conceptually does not overcome the criticism
that the law looks only at a symptom. Sexual difhculties are, after all, symp-
coms of general relating difficulties and personality problems. Sex is a human-
relating experience, potentially the closest one of all; hence, it nearly always
reflects personality problems, but these problems are also reflected in other be-
havior. The symptom of deviant sexual behavior prompted sexual psychopath
legislation, but to overcome the shortcomings and limitations of the statutes
by interpreting all behavior as sexual in origin is not the way to deal with people
who have severe problems with other people.

THE AcTtraL PROBLEM

All truly criminal activity ought to be examined, but to attempt to achieve
this goal by trying to find “sexual” motivation in ordinary offenses under sexual
psychopath legislation would be wocfully awkward, Likewise, to tamper with
the laws on criminal offenses is to miss the crucial issue. The difficulty lies in
attempting to use the law's typology on crimes, which justifies action on the
part of the district attorney, to affix the type of disposition. Should we have a
scparate facility for armed robbers? Clearly not, yet we have a separate facility
for the so-called sex offender. The lag that prevails in the legal system is not
restricted to sex offenders. It is in the disposition of all offenders, not simply
the sex offender, that the system is archaic.

The United States has developed an elaborate and expensive court system,
made more elaborate by recent right-to-counsel decisions, but little or no atten-
tion is paid to what comes afterwards. Many lawyers indeed wonder whether
they have any useful function to serve in the criminal law process. It has been
suggested, perhaps apocryphally, that the function of the jury (and judge) is
not to find who is guilty—that is too easy a task—but to determine which guilty
persons should be acquitted. Because it is realized that just locking up the de-
fendant for awhile will not do him or society much good, except to kecp him
off the streets for a time, he is often simply acquitted.™

In 1917 the Wichersham Report of the New York State Prison Survey Com-
mittee recommended the abolition of jails, the establishment of diagnostic
clearing houscs or classification centers, the development of a diversified insti-
tutional system and treatment program, and the use of indeterminate sen-
tences.®? In 1933, The American Bar Association, American Medical Associa-
tion, and American Psychiatric Association jointly recommended psychiatric
service for every criminal and juvenile court to assist the court, prison, and

2 Generally speaking, a rapist might be said to be acting out of hostile or destructive impulses rather
than “sexual” impulses, and 3 homosexual might be said 10 be acting out of dependency rather than
sexual needs. .

# Actually, sex offenders may be made worse by incarceration in a restricted, homo:exual milieu.

® Goe Menninger, Verdicr Guilty—Now What?, Harper's Magazine, Aug. 1939, p. 60.
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parole officers with all offenders® Little or nothing, however, has come of
these fécommendations.®* The crucial need now is not more study, but imple-
mentation of such studies and recommendations.

The major problem is that the broad discretion any judge may now have in
sentencing does not carry over to the treatment of the offender after sentencing.
Personnel and other resources are insufficient to carry through recommenda-
tions,%

CoxcLustoN

It is not the formal law, but rather its actual enforcement, which reflects the
mores of a society. It is not the purpose of this article to defend hypocrisy in
the enforcement of the law, but rather to point out the actual enforcement of
the law,

The needs of the public vary; hence we must remain ambivalent about
rules. Itis a general principle, however, that rules are useful as a protection or
limit against one’s own impulses, and that too much freedom evokes anxiety.
It is cornforting to have rules. In some degree or other, every man seeks an
escape from freedom.”® Towns and cities traditionally have been built around
the courthouse, representing the key role that laws and regulation have in the
life of the community. :

In the best personality development, external controls change over into self-
control. Good conditions in early life lead to a sense of security, and a sense of
security leads on to self-control. When self-control is a fact, then security that
is imposed from the outside is an insult.>” But others-—especially adolescents—
wish to know that external controls are still there.®® Some persons are satisfied

S 1bid.

B phid.

""'I'oﬁa;r, the criminzl law espouses rehabilication of the offender and protection of society as its aims.
but the practice essentially remains, as of old, that of punishment. Bu: ia criticizing the law, the cart
must oot be puz befoce the horse. To compare, laws on commimnent to a mental hospital diminish in
importance as hospitals and therapeutic methods improve, The rigidity of Jega! commitment pracedures
is inversely proporticnal to the degree of public confidence in the mental health pregrams, The vse of
commitment Jaws is the excepiion rather than the rule. Likewize, the legal system will adjust to changes
which are effected in dealing with offencars. It is not a matter of “passing the buck,” but rather of putting
first things frst. Improvernents in pott-trial techniques and facilities will scon result in changes in the
criminzl law. la the immediate furture, bowever, that appears unlikely. In all jurisdictions emphasis is
placed not on rehabilitation of offender; but on prevention of crime—by slum clearance and development
of playgrounds and child guidance centers. Social scientists espexcially appreciate that peevention s beiter
than cure, particelarly when the cure 1 50 insdequaie. We ofien hear about the cure, “work with
offenders is grimy,” and, “the work is o7 no use——the fundamenzals of life are completed in the first sis
years.” The challenge is mere up o the social scientist than it is to the Jawyer to develop methods t0
handle the crimina! offender.

“ It msy be noted that the word Jezr is derived from fibren and Jere, which means leaving our safe
parental nest; the old Saxon word Jar ©e2at ambush. In Eicaze from Freedsm, Erich Fromm analyzss
man’s escape from.hims:l;‘ and his freedom. Albert DeSalvo, the confessed Beston strangler, “scems to
brhave best in a rigorously structused envizonment, and he has repeated!y said he did not want to be

- freed anyway." Time, Jan. 27, 1967, p. 43,

7 WinNicort, Tas FasiLy anp Inomvioear Devecornment 30 (1965); Grour FcR THE ApvANCEMENT
OF PSYCHIATRY, 0p. ¢f2. rupra note 8, at 43.49,

”Tg: morality of authoritative restaint enforced by pareatal conwol, religions dictum, and the
cconomic drpendency of women has givea way in large measure to a code of scxual behavior developed
by the adolescent within his peer group. Morton §. Eisenberg, psychoanalyst on the faculty of the Columbia
University Scheo! of Social Work, receaty obwerved:

v
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by a law on the books, even though it may be a dead letter. Other persons,
chough, need to see a vigorous enforcement of the law, or at least a token dis-
play of it. In any event, mechanical controls are of no use, and fear is a poor
motive for compliance.

Sex offenses in fact constitute a very small percentage of the criminal docket
:n every jurisdiction, Full enforcement of the law occurs only in crimes where
force is used, where the offense is directed against children, or where there is a
violation of the public sense of decency.

Sex laws, while called obsolete and archaic, are for the most part enforced
in a manner that is in keeping with the community’s needs and wishes. Laxity
of law enforcement results from the lack of public pressure, and this may be
due to the fact that by and large the public, perhaps unconsciously, has empathy
for the inner turmoil in the emotional life of the individual with a sexual prob-
lem (unless he resorts to physical violence or unduly violates public decency).
Empathy may stem from the ubiquitous nature of sexual problems. As
Freud said, no one is completely satisfied with his sexual life; or to put it
another way, no one’s sexual life can be said to be fully mature.*

While sex is a source of great pleasure, it is also often a source of the greatest
sorrow and pain, For this reason, we joke and jest so much about it*® The
Group for the Advancement of Psychiatry observes that “for the majority of
students, increased experience with their heterosexuality is a lonely and painful
search in a vita] area of life which many adults are unable to discuss com-
fortably.”®! :

The punishment of the law usually adds very little to the sex offender’s self-
inflicted pain and privation. Generally speaking, the sexual deviate is himself
in pain, feeling himself to be worthless and blameworthy, whereas the non-
sexual offender directs his hostility mainly onto others. Many sexual deviates
may be said to have a “mental disease” if by “discase™ we mean dis<ase, lack

To some young people, external zuthority has remained so coercive as to cacourage continving
dependency on his parents and to inhibit fermation of an independent value system. On the other
hand, if the authority of the peer group takes over completely again iittle may be gained in moral
growth. This fact is behind the fear of the older generation that external standards of sexual licence
will replace standards of authoritative restraint. . . . The few sodologic siudies that have en
done to date do support existence of a change in the direcden of gresier sexual freedoin among
college students. However, these swdies in this rather parrow segmeat of youth do not support
the thesis that this change is in the direction of amorality. They do suggest that the change is in
the direction of a more autonomous regulation of sexual behavior which canctions premarital
sexua! intercourse within the confines of a serious and exclusive reladoaship,
Medical Tribune, Nov. 26-27, 1966, p. 17.

® MaNNINGER, 0p. cit. supra note 18, at 192,

* The two oldest themes in the history of bumor are the functioas of reproduction and climination.
“Smoking-room” jokes are mainly cencerned with some situation censersd around sexual intescourse; the
remainder concern defecation, infrequently urinadon. We joke about our concerns, Humor, James
Thurber said, is emotional chaos remembered in tranquility. [t has txen noted that the “diny™ joke
proliferates in Anglo-Saxos and not in Latin countries (Latin humor prefers puns and a play on words).
One theory is that the sex or scatologic joke is a reaction against the restrictons of Puritanic social customs
in the Anglo-Saxon countries. Americans especially are noted for their jesting about sex. “Hell” has been
defined as the place where the Germans are the police, the French the engineers, the English the cooks,
and the Americans the lovers. The Piychology of Humor, MD, Dec. 1966, p. 141.

" GROUP FOR THE ADVANCEMENT OF PSYCHIATRY, 6p. at. supra note §, at 47,
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of ease, or discomfort. As studies show, sex offenders are frightened, guilty,
woefully inadequate, coramonly harmless people.” . . .

The method of enforcement of the law on sex in large measure is not in-
humane; rather it is the disposition of those persons who are pr.osccutcd arfd
convicted that is primitive. Perhaps this'too is the way our socicty wants. 1t,
but if it is, there is need for education as to what is in our best interest.

55 o aere H ] natomy
2 Grenard, Gaonox, Porerey & CHRISTENSON, Sex OFrenpzrs (1943), reviewed in Coles, Ané

of Perversion, The New Republic, Oct. 16, 1963, p. 25, 27. Sce also Gebhard, The 1965 Kinsey Repor
Ladies* Home J., May 1965, p. 66,
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