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rX MORES AND THE ENFORCEMENT OF THE LAW ON
"vFX CRIMES: ASTUDY OF THE STATUS QUO*

p\lhSlovcnk<A

IXI-RODUCTION

for a long time the law on sexual behavior has been called archaic and
obsolete, and in recent years there has allegedly occurred a"sexual revolution,"
\-hich if compounds tlie lag of the law. But what is the sexual revolution,

what is the legal lag?'
Reflecting die tempo of the time, Heraclitus in500 B.C. came forward with

j philosophy of change. The universe, he said, is a concourse of ceaseless
Jjange-^everything that we know about fluxes if it exists. The present time,
too, is not aserene period, but today the talk is of revolution, not simply change.
There is the "technological revolution," the "political revolution," die "art
fcvolution," the "ideological revolution," and the "sexual revolution."^ But
what actually has taken place in regard to the sexual behavior of man ?

In the Bible sex was regarded as a noble activity that "begot" offspring. "Be
fruitful and multiply"® was the command. Widi later religious development,
Hesh along with other material aspects of hfe was considered evil incarnate as
contrasted with the good or spiritual life.^ Man was taught to be beholden to
the world of the beyond, not to the world of the here and now. He became

•This article is the outgrowih of talks presented at the Annual Nfceting of the American Ordiopiy-
chiatric Association in New York, N.Y., Kfarch 18, 1965, and at the Annual Meeting of die Souihesitern
Conference of the Association of American Law Schools in I-exington, Ky., August 26, 1966.

t Professor of Law, Univeriity of Kansas and The .Mcnningcr Foundation. B.E. 19-t8, LL.B. 1953,
.V(.A. 1960, Ph.D. 1963, Tulane.

Mn another place, with Cyril Phillips, I have atte.nipted to relate die piychodynamics of sexual behavior
ir.d the formal law on sex. Slovenko & Phillips, Ps^ckosexitjJily and the Criviinal I^w. 15 Vand. L. Rev.
797 (1962). Here I attempt to relate sex mores, sex crimes,and uSe actual enforcement of the criminal law.

'"Of all the revolutions sweeping the world to-iay, political, economic, social, scientific, and moral, the
Ust may prove to be the most far-reaching, the most deep-going of all. Usually referred to as the Sexual
Revoludon, it could more accurately be called the Erotic Revolution." Ljptox, The Erotic Revolution
xiii{l965).

'Moses ordered the Hebrew people to multiply like the sands on thie seashore. However, any Hebrew
found with a member of another tri^ was speared. Moreover, while God's chosen people were commanded
to have children, those born of an adulterous unioQ were often troubled bccause of it.

'The great seventh century teacher Maimor^dcs, a rabbi and the most celebrated physician of his day,
assened in his Citidf }or the Perplexed that sexual intercourse should be held in contempt and desired only
rarely, for it is too base to be performed except when needed. See generally Gittlesohm, Cossecrated
Unto Me: A Jewish View of Love and Marxiage (1966), But man has been ambivalent about sex. One
psychoanalyst offers the following explanation:

Ecc.-iusc sexual activityoutside the sacred grove and away from the recesses of the sanctuary demon
strates that man can renew himself, and that all living creatures are ferdle in their own right,
without benefit of holy sprinklings, lighted torches, sacrifices, incantations, or other exD-insic means
. . . there is the danger . . . that sex, if unreprcssed as a fact of prof.uic existence, will bring into
being the blasphemous thought that man might be his own creator. . . . [T]he central dilemma of
the ritualist: How to convince himself that fertility—which is what primitive religion is all about—
isgood, but sex is bad, being an afTront to the gods and a st-^nding dircat to turn men into gods by
disclosing that men can be as aeative as the invisible Others.

Schneiderman, A Theory oj Repression in the Light of Archac Religion, 53 Psychoanalitic Rtv. 220
(1966).

I;



w

w

266 Kansas Law Review [Vol. 15

imbued with aburden of original sin, asense of guilt, and eternal inadequacy.®
loday, it is said, the world of the here and now is not to be negated but

"enjoyed in its fullness."® Among otliers, Norman O. Brown says diat sexual
repression is the greatest enemy of human happiness and freedom.^ He pro
poses the healing of the split between the mind and the body. We are nothing
but body, he says; all values are bodily values. For Brown, the core of human
neurosis is man s inability to live in the body—to live (/.<?., to be sexual) and
to die. The contemporary "sexual revolution," which may not fulfill Brown's
demands, is described variously as (1) die separation of the pleasure aspects of
sex from its procreative aspects through wider access to birth control, (2) more
emphasis on fidelity and less of a taboo against forsaking virginity, and (3) in
creased pursuit of sex for pleasure alone.®

'Bctwlhciir., .ir/; ^ Perscr.^ Vish^, m Art 41. 50 (196-!). Consider die following prjycr of con-
tosjon; Eternal Father, guarcian of our lives: we co.ifcsj that we are children of dust, unworthy of

gracious care. e have not loved ai wc ought to love, nor have wc lived as Thou ha.^t commaodeJ,
and our years arc soon pait. Lord Go<^, have mercyupon us."

(^tnpare, though. coQcemporary thought on the iniportance of sclf-estccm and feeling of adcquacv;
A greater love of oneself indeed leads to a greater capacit) for love of one's fellows. This
Illustrated by the fact that wc experience increased love towards others when wc complete success
fully a con5tr-jct.ve and duncuk u>k and therefore feel worthy of being Icvcd, or more precisely,
we already love ourfc'ves more Love for oneself will aho be the basis for the dincrentiarion
l^wcen what is good or bad for acodier person. ThU fact is reflected in the well-known maxi.-n;
Do not do unto others what you do not want done to yourself"; which bccomcs transformed into
Love they neighbor as thyself."

Rackcr, ^tf»csan<[ Psycho-Anjyu and the Psycho-AndyAs oj Ethics. ^7 Intern.^tiosal J. Psvcho-
ANAi.vsts 63 (1966). .

See Reich, The Sexual R^vclltiox (1945). Even in the Bible belt it is now said, "the highest ethic
of nian is his happiness on earth. Farrell, Minster and Medic, Topeka Daily Capital. Oct. 29, 1966, p. 10.
col. o.

'Bro-.v.\, Life Against De.\th piijsim (1959). See also Sont.kg, Agai-s-st IsTERPREr.vnos- 256 (1966).
But 3.1 human socisacs apparently have, and have had, codes of sexual morality. As hum.ini wc are
\er> su>ceptiD.e to ru.es in the $<.vu>i sphere. These rules are often prescribed with greater rotrictiveness
^an in our society. It may su.rpnsing to note that in tradition.i! Africa, moralitv is sirict, and one of

know no man before marriage, and when ma.rried no

mnf,nrT' . T ' ^ ^ithpiercing eyes, ferocious gu^.^di^n-
-r; tIn?' "-l'" towers, and rapacious "Wonouleaguis" or Bird Fen with blood-cunning v.ri<.s and a^-ile .eet, Fire-eaters, 'Niamous," etc.) unite to defend this morality.

Jfd apparently our st.irting point in lelroing ab.jut right an-!
P;i?hoasai,"cQ^^^^ Evidence and the oJpus Com?:. 2^

Stanley A. Leavy. psychoanalyst, observes:

in which they are b^rn. They ztc
1c-^e cn-'vrd'l disap:«intinent. ! . . {TJhc family or
Dl^-^nnd rK % " u attacb:ncn!s to other people first t.ikc

ofthe unconsciously. Since their object^
to com* under tSe Kin ' V" the chiid is born or raised, they are incestuous tics, and bound
oi Jhe K" "^t hope for die aWidon
hLSiVL^ • t of any priesdy legislation, but auniversal cultural form
is to institu e from

^havi^r Thi tnne'-a a ^tJ-iameatal disdncdon between right and wrong in sc.'cual
u^iW in d"^inr , V the proprieties d^at flow from it are bv no means
Tonr eDelSv in "" distortions of die meaning of right and
All the sa'ri'V ihc-e i- -ir 1 < '̂'"«''sions, are among die prima.-y causes of e.notional disorder.
in4 tSecX'̂ ^en b^ ' Predisposition to .e.vua! morality which will firinsO tne cociegncn bj a «oc;ety, and lunic freedom.

Lea^-, Psychoanpsts end Mor^ Change, Psychiatric Opinion, Oct. 1966. p 33
Nonvithstandmg die so-cahed "new moraliry." man usually still aspires to hav- a v^r-o for a brd-'-

m"=-u"nrT-,rVn " ' """t"""t O"'"' •» W pmWoI-toi°>- r?c3lc;.S. '
°&c j'n- ralV cTot-rpo" " ™8'"; »«oman who has had s« miv be me*"'
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"sexual revolution." William H.
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Is this, though, a "sexual revolution".? A revolution represents a bouleverse-
inent, a quick rate of change; but it is usually also regarded as a means (of last
icsort) to achieve a better and more noble life. The contemporary state of
affairs, however, is instead a frenetic pursuit of pleasure by alienated individuals
and a perverted sense of human relationships, which results more often in
despair dian in happiness. Lack of control results not in freedom but in catas
trophe, and those who are permissive soon discover that "intimacy without
emotion" is disappointing and does not produce pleasure or fullillment. Sexual
restrictions may produce personality disorders, but complete sexual freedom
may produce even more disabling conflicts.

Physical change or development external to man is not the same as subjective
change or development within himself. Actually, we all begin emotionally in
the state of Adam. The theological doctrine of original sin rests on the premise
diat every person emotionally begins at die beginning. But guideposts for
human development, bringingout the best (as well as the worst) of the human
spirit, may be found in thepast. The Renaissance man like the Greek man long
ago came to feel diat the present world is a good world to live in. The Renais
sance period tried to show man a vision of the world of the here and now along
with a vision of how to live in the world with dignity and fulfillment.'

At a recent annual meeting of the American Orthopsychiatric Association,
which was devoted to the subject of the contemporary "sexual revolution,"
newspaper reporters appeared dissatisfied with the usual definitions of the
se.xual revoludon. The importance of the here and now is not a novel idea.
So, after the meeting, the reporters corralled the speakers and sought to pin
diem down on a precise definition of the sexual revolution. What totems have
been overthrown.'̂ The speakers concluded that the contemporary sexual
revolution consists mainly in freer discussion of se.xual matters. It is not the
lifting of some taboo or other that has suddenly taken place, they said, but
rather the admission of sex to general discussion. It is, they said, more out in
the open.

In fact, though, to go back a period, even this is an old story. The current
preoccupation widi sexuality is really no different from preoccupations with

The double standard has always dishonored sexuality within the marriage relationship—or before
it or outside it. The concept, bolstered by ajicient laws, that sex is a husband's right and a wife's
duty has made and continues to make for marriages in which sexuaJity is exploited and dishonored.
And the double standard as it applies to yo;ing people is dciirjctjvc of the real integrity of both
sexes. The boy is allowed to "go as far as he can," Sex, apirt f.^om any other values, is considered
all right for him. The entire re^poniibility for the limitauon or sexual experimentation, under the
double standard, rests with the girl. The implication is that the gL-1, being non-iexual or los stsual,
it better able to control sexual conduct.

The so-called sexual revolution we see among young people roday consists in the very under
standable revolt a.T!ong young women against the double sundird and against the implication that
ihey are asexual beings until their wedding night. But that rc.olt has left a complete vacuum in
cjponsibility. The boys—with society's blessings, on the whole—have never been cxpectcd to take

*Bettelhcim, supra note 5, at 50. See also Mekiu-oo & Nfxsov, Tj-wsferesce and Trial .^captation*
(1965); .^rrau, .-i Performer Lool{i at Psyehounalysis, High Fidelity, Feb. 1967, p. 50.
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it in the past. What has happ<;ned is tlwt Freud lifted a century and a half
of Victorian suppression.

During the nineteenth century, two subjects were taboo: sex and money.
People talked as if they did not exist. In this way Victorian morality and what
was supposed to be good taste made hypocrisy a virtue. Owners of industry
called diemselves philandiropists, and parents told children diat they were
brought by the stork. Although no one talked about sex or money, everyone
thought about them, but in a confused and shameful way as if they were in
congruous subjects that could not be fitted into either morality or the accepted
image of the world. Marx and Freud punctured that scheme of things. Marx
said that we must recognize and reaUstically talk about money. Shordy there
after, Freud said that we must likewise talk about sex.^° This double revela
tion caused upheaval, and today sex and money are dominant themes of dis
cussion."

One might also say that die sexual revolution lies in die apparent fact that
boys are becoming girls, and girls are becoming boys. But, in some measure,
this is another aspect of the freer discussion of sexual matters. By long hair and
dress style, these adolescents are bringing to the fore the inner turmoil and
struggle over sexual identity that has always reigned widiin persons of diat age.
By showing their difficulty, they are asking for a moratorium on being con
sidered adults and having demands ofadulthood put upon them.'̂

But talk and revelation aside, there is very little evidence that human nature
has altered in tlie short span of recorded history. Some things change most
slowly. Sex is an elemental drive diat has a variety of physiological and psy
chological manifestations at every age level. To be sure, die methods of subli-
madng instinctual drives may change, but the drives diemselves remain

"Freud pc.tnud out that chUdrcn as well as adults have a sexual life (aldiough of a dilTcrcnt sort),
but evea this is regarded not as a discovery but as a diiclosure. Sec Chado.T, A Critique of Freud's Theory
oj Injantile Sexuality, 123 .American J. Psychl\txy 507, 50S (1966).

Dc Rougemont, The End oj Darkjtess, Rcanies, Aug. 1957, p. 5. Sec also May, Antidotes for thi ,\Va'
Pun'.cnum. Saturday Review, Mirch 26. 19t6, p. 19. In 1965, the Bishop of Cucrnavaca, Mexico, s^id
^at the tune h-id come for die church humbly to recognize the world's debt to Sigmund Freud. N.V.
Times, Sept. 9, 1966, p. 46.Nf, col. 4.

" Joho Gonzalez, psychiatrist, says:
[WJhy should die hair on tht head \x ^osen as a vehicle of c.xpression at all? Considering this
entire matter . . . from an incrapsychic ^teaii of from a social or interpersonal point of view, 1
thvni It must be conceded mat intrapsychicaliy, preoccupation with the head on a conscious level is
an expression of preoccupation with die penis on an uoconscicis level. The head and die penis arc
probably the iwo most highly valued arep of the body. They are at opposite (mirror image) ends of
the trunk. Botn are associated anatomically with inten:< conccntradons of hair growdi diat are
absent trom most odicr areas of ^ bo.Jy surface. And al! die orifices of die body arc cidier in die
heau or in die jxrineal r«g'on. ^e word "hau-cut" is used in English slang to mean a venereal
fr -iKon. iT k"? < '̂̂ ams and inodier conscious nuni-fc».aDO£^s o. unv.on-ciojs .if., diat die head is an upwardly displaced phailic symbol. What a man
iTtTf rh- presents it to himself and to die public,

^ wexhibit his genitals and to com-

Gonza.ez, Ung Hair and Adolescence. Uuuiiiu Psychiat.oc Association, Newsletter, Jan. 1967, p. 4.

'0^m,
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essentially the same.'® Styles in civilization are unstable, Freud said, like
jtvles in women's clothing, and a person clothes the desires of his libido in the
approved habiliments of die time.

As always, d-icre is an ideal which may or may not represent what people
actually diink or do privately. Research data here is very inadequate. To a
considerable degree, it is not possible to say what our altitudes about sex really
are today and whether the way of expression of the sexual instinct in sexual
behavior is really changing. . ,

Surveys leave much to be desired. Many social scientists question the relia
bility of die Kinsey teclinique of interviewing, and surveys such as die Kinsey
P.eport are incomplete becausc they do not include material on fantasies and
Jreams. Patients in long-term psychotherapy find it most difHcult to report
accurately on their sexnial feelings and behavior, and even today, diey still
employ much innuendo or denial and self-decepdon, so it cannot be said that
asuperficial survey is very accurate. One's sex life is basically one's own secret.
One might say that agood motto for any investigator of sex is that he ought to
expect to be told lies." But whatever the shortcomings of die Kinsey survey, it

^vl^ri.nn and other programs of sexual purity did not subdue the sexual aspect of man. Robert
Waclder, psychoanalyst, observes:

In the ages now past, the attack ag.-inst sexuaht;.' did not really obliterate or tota.ly subdue the

time, and in other forms as well.

The moralists of yesterday tried to purge man of sexual lust: Lhey refused to believe that, with
most people, sexu.ility cannot be suppressed exccpt at enorrrous cost in terms of other human
values. The"moralists of today try to purge man of all seifishiKs? and personal aggrcsnveness; they

to believe that. In most ca.^cs, self-concern and a measure of agg.'-essivencss cannot be com-

Sfodern S'erioust:ess (190S), he sharply criticized the p.'evailing fcxual arrangements and was evidently in
ravor of revolutionary changes in this sphere, although he did not consider it within his province to ipecify
the details. His main misgiving was lest the s '̂ial restrictions io ±c sexual sphere, which had previously

impC'sed by
U'oRK OF StCMLSO Frevo 336, 3t7 (1957).

"Sec WiNNicciT, The Family and IsTsivrntrAL D¥.veuo?mest 79 (1965). Max Levin, Clinical Profes
sorof Neurology at New York .Medical College observes:

Social psychologists have gone overboard in their dependence on the questionnaire. Their studies
look so scicntific with all those charts and sophisticated mathematical correlations, but they lack

thinks. The truth in uSe field of sex is not easily reached by way of the questionnaire. The in

mainly from psychiatxi^ts, for it is they who have the clearest insight into the limiutions of the
questionnaire in the study of human sexuality.

Levin, Sci^ntism and Hinnamsm, 33 Cck.rent Mi^djcal Digest 17-;S (1966). Sec also Louisiana Psy
chiatric .Association, Newsletter, March 1966. p. 3. K summary on sex research appears in Krich, Before
Kir.sey: Continuity in Amencan Sex Reseirch, 53 Psvohcanal\tic Rev. 233 (1966). See also NUsters &
IcHNsoN, Ut'.MAN StxuAL Re5ponse (1966); Ki^upp, Sex in the L^borstory, S.\turday Review, Nov. 19,
1966, p. 38,

m
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gives substantial support to the contention tliat tliere is a big gap between the
formal law on sex and actual practices.

The Law on Sex

The law on sex covers non-perverse as well as perverse behavior. Sciendfic
knowledge about die psychodynamics underlying perversions and other sexual
behavior has advanced enormously since the advent of Freud, and the law in
this area is called obsolete because it docs not formulate its policy in the light
of sciendfic findings and contemporary morality, however disguised it may
be."

Judging from a perusal of the statutes on sex, the criticism may seem to
make sense, but actually, what is obsolete? Does the obsolescence lie in the
laws or the behavior that brings arrest and triaJ, as many vocal critics would
have us believer Or have the critics clouded the main problem.^ It would
seem that true obsolescence lies not in arrest and prosecution but in the dis
position of sexofJenders.

True, the vestiges of yesteryear remain on the books. But while die law on
the books may not keep pace with scientific knowledge or community mores,
the law as enforced or interpreted by the police, the district attorney, and the
court, in fact, corresponds with an apparently high degree of fidelity to the
wishes of the public, even when the public may not have committed itself
to any codification of these wishes.

The law as it exists on the statute books resembles only distandy the la«'
as it is put into force. Laws are often altered in their interpretation, or they may
fall into disuse or be entirely disregarded (as, for example, a law which pro
vides that a man may not on Sunday kiss his wife on the street). Thus many
laws are changed or rendered ineffective without any legislative action. In
deed, it is the exception to find a law abrogated by repeal. Legislators seem to
have apassion for framing laws but little interest in repealing them.

Some laws may remain on the books as asalve to die public conscience. The
public may want to be on record as opposing sin. This attitude is reflected in

" Professor Rodcll sav£:

orihodox manner) between husbind and wife
Merciy to state thc;-c facrs iHurrisnes their absurdity. It is almost a certainty that mo.«t of the

people vvt.o read ^cse words have commitwd—perhaps yesterday, perhaps years ago—sex crimes of
one sort or another; maybe fornication (intcrcour>< between two unmarried people of different
sexes); maybe adu;tery (tne same where one or bo'J-! are married but not to each other); maybe

."'••'niosex'jal experience; mayb-e an unorthodox form of sex Ixrhavior,
prOvabl,. ora. or ana., -Aitji ones own spouic. Not one in a million such epi-odcs is likeh io be
f.ifcovereu, not one in a hund;ed million p;o5ocutcd. While thousands of divorces are granted
evcrv vear m \cvi- Vnrl- i r.. j: . j i. , . .every

crime m.>t;w lo.^s,. wiu no; occur once in a generauon. let so long a: i.-ws aciin^t wndespreac:
sex pr.icaccs remain on the h>x>ic<, however rarely and gingerly enforrei!, police retain the richt to
spy an< reveal, political or persona! cnc:nic< hold a handy wedge for blackmail, and respect for all

lower, as during Prohibition days, due to the hypc-crisy of such unenforcet! and unenforce-
ab.j bans on basically hsnnleis sexual behavior.

Rode!!, Ow UrAovahle Sex Um. Tranj-Action. >fay-Jurx 1965, p. 36.

.... .. . jjiux-wuicu. >»nix mousancs o: aivorces are cranicn

very year in New^Yor^, where the $o!e ground for divorce is adultery, provecutic-n for adultery, a
nnie in New lor.-c.. w;!l not occur once in a generation. Yet so long a: l.-ws aciin^t widespread

/;'
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tJic common expression, "There ought to be a law against it," but there may be
little enthusiasm for wiping out "sinful" acts. Even the confirmed adulterer
piay be astrong advocate of laws prohibiting adultery.'®

There is a wide gap between principle and practice in many aspects of
human behavior, not only in the area of sex. But especially in the area of sex
there is areluctance among legislators to repeal existing enactments (whatever
their merit)They feel it would be politically unwise to tamper with sex laws
which traditionally are associated with religion and morality. Therefore one
might expect to find an unusually wide gap between the formal law on sex
and the actual operation of die law.

Sex Laws and Public Complaint
Large numbers of people habitually violate sex laws, as Kinsey pointed out,

but few people are arrested, and criminal proceedings are rarely instituted.
This IS due, in large measure, to die fact diat sexual behavior is usually a
private matter. In cases of abortion, fornication, adultery, incest, and much
homosexual activity, acomplaint is seldom filed, and without acomplaint the
police do not investigate. '̂

Prosdtudon, aless private matter and indeed acommercial undertaking, has
been considered an offense through die ages, but it too is feebly prosecuted.
1he objection to^ prosdtution stems from its mdiscretion and public offensive-
ness radier than its sexual nature. There are in fact many hints that die public
\TOuld wish.to preserve prostitiidon. One New Orleans mayor frankly said,
"You can make prosdtudon illegal—but you can't make it unpopular." Prosti
tution may also have social usefulness by reducing die incidence of rape.

Sellmg pornography is anodier acdvity which, while illegal, is rarely prose-
cuted. It has always been obvious that the sex insdnct in die young and im
pressionable can be distorted or excited by pictures or die printed word. Many
people give dieir assent to some kind of conL-ol, but prosecudon is lax here
mainly due to our abhorrence of censorship.^® '

u.i^rp;Ml3"L-u®e unf.'̂ ^orced because we -.vant to continue our conduct, anddcc..UjC we want to preserve our morals.

defended on the ground diat ibey allow the police 'o arrest orh:eaten the male customer of a prosdtute, but such statutes are rarely if ever enforced In Sie c^ of
' is 4?' ^"ual intercourse is a basis for a detincjuencv proceeding.

tT"" r ^ tremendous need to prove that Lhe world not as it appears
like abSict idTaHsr^ '̂Lr°' I the superioricj" of abstract ideas over concrete things!vorM ® P'̂ rnographers too de-reaiize tL

the false in theoW ^rnnnm:-. .uc.ature as 1 m thnr capaot;.- to sort out the true from
(1957). (DiiscnliiigOpinion.)'''
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Perhaps purposefully, the legal derinitlon of pornography or obscenity is
left ambiguous. The United States Supreme Court said in the 1957 Roth case
that a work may be judged obscene only if its dominant theme appeals to the
prurient interest of the average person applying contemporary community
standards, and if the work is devoid of redeeming social value.^" No one can
delineate "an average person," "contemporary community standards," "domi
nant theme," "prurient interest," and "redeeming social value.""^ A further
difficulty in prosecution is that most pornography appears in magazines or
periodicals. Even ifa court were to outlaw a particular issue of a magazine, the
next issue of the same magazine would not fall under the ban, as its contents
would be different. An injunction or decree that operates prospectively would
violate tlie prohibition against prior restraint censorship. Furtliermore, any
ban that is imposed applies only within the jurisdiction of the court.

We must not assume that everyone would agree to ban pornography, even
if to do so were an easy matter. Pornography has its proponents among a
large segment of the public and also among social scientists. Some reputable
psychiatrists and psychologists consider that it may even be desirable to have
prurient material to satisfy tlie prurient-minded. It may fill a need which
would otherwise be manifested in more undesirable or shocking ways; it may
gratify a pervert and render him socially innocuous.^"' But whatever the spokes
men say, for or against pornography, the people themselves decide if it is to

®®Roth y. United Stales, 354 U.S. 476 (1957). h is intc.'csdng to obiervc that decisions which cn^cd
up liberalizing the law on pornography resulted in conviction of the defendant involved. In the Roth C3«
for example, tne Supreme Court su-tai.ied Roch's conviction for mailing an obscenc book and circulars.
Otacr persons subsequently derived the benefit of starifjards jet down in the decision. Ginzburg v. Unice«
^•atw, 3S3 U.S. 463 (!9()6), by adding anoAer standard, may likcwjic result in fewer successful proiecu-

jrn in subsequent cases.
See Ginzburg v. Lnitcd Stifes, 3S3 U.S. 463 (1966), in which the Supreme Court applied the

iteria, but additionally co.nsidered :he setting in which the publications were prcse.ated. The declaim

ON Trial (1966).
An eniorioxially healthy per.'on has no need for artificial aid to boost his libido. An individu.il i'

disposed to pornogr.jphy when^ he is unable to achieve closeness to other human beings. He is at le.^-*'
mterested in people, altnough Jlniited to looking and imagining. To the e.xccnt that society, in atiempp".?
to connnc legitimate sex to the family, cannot count fully on the mechanism of repression and suppression.

Social TheR.4py 461 (1966).

to the Governor its findings of a three-month study that se-vually oriented publications do not "cau«e
anu-social behavior among the young. 934 psychiairius and psychologists in New Jersey were inclu'ied m
the survey. To the question whether they had had normal patie.-.ts who were provoked to anti-social
by c.xposure to^xually oriented literature. 95.3% a.nswered no; 66.3% replied affirmatively to the quesnoa
wheLier sexual.y oriented materials migh* serve as a vicarious outlet for some individuals and l'i"''*
minimise ^inti-^ial bchavio.'. ACLU Fcarure PrMs Scrvice Bull. No. 2285, Dec. 26. 1966, p. 1-

ior. Rrlying on "co.T.r.v'"'*
i.?cy of a cyanide

c.,..

nyuij rca;urc KrMS >crvice Buli. No. 2253, Dec. 26. 1966, .
conrend that there is a coniiection betw-en obscenity and and-rocial behavior. Rrlying on
sen.sc, one author points out that ob«ccnity diw not op><r.a?e wiih the inin»edi.?cy of a cyanic

i

1967J Enforckm

flourish or perish. A news
closest to his heart. If the pc
which sells pornography, tli
law ornolaw, aboycott rare!

Thus, when the public ]
enforcement officials follow
investigated and prosecuted ^

: are spared no penalty. To I
in here either fails to complain

v.j^not private consensual acts,
•^violence in which the offend.

ment of laws against these crl
;;of the community, but instc.

. more helpless members from :

Sex Laws

It is clear, then, that the c
and vehemently condemns o:
tween. Among tliose cloude.
against nature."

Abortion

; Should easier abortion acc<;
Vshould be the happy prelude t

seem to be otlicrwise. It is es
terminate in spontaneous or i

vThere has been much contro
^hether an abortion is therapv

•• not kep? to medical considcrat
:;:;Siderations as well. It has been

.and varied conditions. Amon
gthe mother or fetus, known m;
^i^which would prevent proper c

of a sex crime, out-of-wedlock
i^o^e family to support anothc
-a, disturbed criminal mav h

-rmii,? Charlc-s' V.
Time, Aug. 12, 1966. r

•. : as Obstetrics 503, 509 (13-
In f'93S] 3Ail E.R."'

® enacted an abc-rtiof.

•'feaion^J ^ pHysica! orof life"; (c) the u.
•aj a / or (d) the woman 1;

S-e

• Medical ]•
' ^••orn un", 72 Npw States-.; >.naainious on the points at issue.



w

pornography or obscenity ic
-t said in the 1957 Roth
.'Tiinant theme appeals to the
g contemporary community

social value.^° No one can
-T^munity standards," "domi
? social valuc."-^ A further

appears in magazines or
ular issue of amagazine, the
ider the ban, as its contents
'perates prospective!y would
sorship. Furthermore, any
Tion of the court.
- to ban pornography, even

Its proponents among a i
scientists. Some reputable

•even be desirable to have
It may fill a need which
or shocking ways; it may ^

• But whatever the spokes- I
en^^elves decide if it is to |

that decuions which ended -
-ncant mvoJvcd. In the Roth case '•
r,g an okcenc book and circulars! :

>c decision. Cinzburg v. United
.«ult in .eu-cr succcsstui prosccu-

; Supreme Court applied the Roth
P^?5«ntcd The decision

•.^ided ^nzhurg. See American
.. Cuses: Crapes of Roth, in 2955

generally REir>u.v.

:;o.t his liWdo. An individual is •

-x-en!",?/ that s<vi,ny, jn attempun? •of repression and suppression, •
..fi as ^rnography and prostitu-
j-^who.e palace is not to smell."
' ^-OlifiZCTIVE PstCHIATRY &J.

d. \96->) unth Wertham, \fasi
reported... pubUations do not "cause"

n New Jer«y ;vcre included in
to anti-social acts.--d affirmatively to the quc5tion

^-•r some individuals and thus
P- 1- Others.Jvior. Relying on "common

of a cyanide pcHet but

•sl^ ^^LeShan!•• Sp,xk, How Can We Protect •
•'̂ ••posn.m—ShotiU We Censor

Enforcement of the Law on Sex Crimes 273
flourish or perish. A news vendor sells what people buv economics (virKr
closest to his heart. If ^e people (even ahandful) were to boycott anewsstand
tthich sells pornography, the obscenc literature would vanish overnight But

, law or no law, aboycott rarely happens. ® '
( the public prefers to let certain crimes go unpunished law-enforcement officials follow suit. On the other hand, other sex crimes ^e

'TsnareH wtli "gor. Rapists, sex-slayers, and child molestersj ac p ed no penalty. To be sure, to avoid newspaper publicity, die victim
here eitlier fails to complain or does not wish to testify. But diesc crimes are
not private consensual acts, nor are diey purely sexual. They are crimes of
violence mwhich die offender inflicts sex upon apassive victim. The enforce-
Tlh,. rn'''' ' f ftflect antise.xTial attitudes
LrehelpksTmemberrfromTtl^^^^^^^ community's wish to protect its

Sex L\ws and Obscure Public AiTrruoEs

and vlhementlv'con!?''
t.veen Amoni tH somewhere in be-
agalns'tnaZ.^ "crimes
Abortion

abortion accompany die sexual revolution,' Ideally prepnancvshould be the happy prelude to the birth of awanted child but die facts ofen
seem to be otherwise. It is estimated that twenty per cent of aU prean^cS

.Wfio. i, .„J„ „„„„„
mrtfK c 1 ' ^ conditions are danger to the health of

irtv; '• "
of a sex crime out of f«"s as a result

« O3stetp.i,^503. 509 (13di cd." 1566).
/n 1566'f" H53S] 3.\ll E.R. 615. 6J8-19.

.10. er of the child; or (d) the woman is "a dcfec'jve" or bcca^me ^ inadequate to be the
.hor-7of}f P '̂ 'S'-""'-.. 5u!x-om.nittce of the

r ^ .Nfcdical Journal, Dec 31 1966 d onControversy. 72 New St..tf.sm..n 934 (1966) t U f u ^0='̂ ' 7-/5^
-oni unanimous on the points at issue. like laymen, arc far
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Even these suggested justijfications are contested, mainly by religious groups.
But if they were enacted into law, the demand for criminal abortion would
continue as ever for the vast majority of abortions are not therapeudcally
justified. Law or no law, many physicians and nurses are not interested in
performing an abortion simply because a girl wants one. Even an appendec
tomy would not be performed simply because a person wants one, but only
when medically jusdfied.^®

In Atncrica, it has been suggirjted that jcor'jon- perfcrnied in liccnrcJ ho>piul> ix legalized it at lca>t
two physiciani agree that there issubstantial risk ofgrave damage to the mother's physical or mental health
or oi the chud s King born with a grave phy.Mcal or nieatjl defect; or when the pregnancy results from
raj^ or incert. Bills to amend the law along thc5e lines were introduced, bat failed, in New York an-l
California.

During the summer of 1966 several prominent phy>ician5 in California were charged by the 5;3:c's
Board of Mcuical E.xamincrs with unprorei-iona! conduct after it v/as learned, and they freely adniitffc^.
that the) had performed thcrapeuiic aboriion> on women w!»o had had German me-j'-les early in ihc'r
pregnancies. California law prohibits abortion unless the life of the mother is in immmcn: danger. Eieht
states (A^bama, Ojlorado, Massachusetts, N(ar>-land, New Jersey, New Nfexico, Oregon, and Pcnn>v!va;ria)
an;, tne Discnct of Columbia now per.Tiit alx)rtioas for odicr reason'. In Novtmbc-r 1966 th-c Cai-.fornu
St.-j:e Bar A5>oc!atjon endorsed p.-oposal? to permit therapeutic abi.>r-ion> in ca.;es involvin • inc^-^.
anu die potential birth of a malformed child. Sec Medical World News. Julv 8, lCf66, p 36- \fc('=ca'
Tribune, Dec. 19, 1966, p. I. '

discussion of the abordon problem sej generally, Cai-DSlRone. .-^boktion in" the Unitf.o
/Tft-ct ' Cebhard, Pomeroy, M'V.'itix it Chjustenson, Pregnancy, Fif.th and Abortion-, 159-2li(1956); Lo%ve, Abortion and the Law (1966); Rosen, Thempectic .\bortion (195-}); Tal'ssio. .\sor-
T'and Indvceo (1936); Vi'iuliams. The SAScTrry cf Life ane tme Cr!.m:na!.
/ Indiccthns for the Tern:ir.a:ion of Pregr.ancy, 10 J. Psychosomatic Rfs. 127(j966): Bolter, The Psychistrisfs Role in Therareich Abortion: The Unu-itting Accomflia. 119 Amfrj-
Can j. t^\cKiATRY 312 (1962); Boulas, Prcucel k Moore, Theri2petitic Ahoriion, J9 OfcSTETRi~s fc Cyne-
COLOCY 222 (1962); Leavy &Kunimer. Criminal Abortion: A Failure of Latf, 50 A.E.A.J. 52 (lV6-il:

^ Cnmtnal Abortion: Human Hardship and Unyielding Laws. 35 So. CAt' L. R=v. 125(1962;; Kummer 5: Lesvy, Criminal Abor:ioK—A Considerjtion of to Reduce Iradencc. 95 Cal.
.Medicine LO (1961;; Martin, Abortion, Saturday Evening Post. Mav 20, 1961. p. !9; WiiJiains, The U:<

^ Cl^rrent Legal Problems 128 (1952).
0 i? literature advo-ntir^g abo.-tio.T on demand: Lad.-.?.. Abortion
pI ioV-'"^^7'i"''Au Scientific end EtluccJ Analysis. Vedica! Opinion & Review.Feb. 196/, p. 74; Ober, Htf Skotdd Legjhze Abortions. Satu.-dav Evening Po^:. Oct. 8, 1^66, p. H; Ro-m
Abortion Lausar.uTkeir Vtcttms. Tran^-3ction, Sept.-Oc:. 1966, p. 7; Schwr. The Abortion R>: -krf Fro.h :
01 The Natio.-.. .March 5, 1955, p. 199; Shapiro and HirTinu-li.-i.-b. Church v. S;.uc. Co:.-
mcntary, Dc^ P- Szasz, The Ethics of Birth Control Or: Who Our.- Your 20 Tin
Hcmanut 332 (I960). ^

One commentator observes:
\\ hi.e the Anieric.in Lav.- Institute's prop^jsed mode! law would widen the indications for abor:io."..
Ucws not reach the oasic issue. It is not for the police, or the docic-rs or indeed for the state, to
dcu<.e whK-h women qualify for abortioa^. It is a wom-^n's righ: to determine whether or not she
wan.s to bear children. 1he best pro;>o>al for a lav.- comc< from the New Yo.-k Civil Libfrties
Lmon. It simp.y reacs: 'A person is guilty of abortion if he is not a dulv licensed physicia.n and

another otherwise than by lixe birth." This fr';e.-. the. .rom any cnmma! liabi.ic>- for peiforniing abortions in any situation, and pbces re.'Don-ibility
for having the operation with the woman. .Rid^way, Birth and \on-Birth. Tne New Republic. Nov. 26, 1966, p. 35, 39-10.

fio-, view,^int, I must say that with some e.-tccptior... I fee! prejudiced acainst aKv-
hVou-h w^tK^h-r n?/ I ""i 1J'-is'jfic-J in saying that a woman, unknown to me, must po
hV"n to provide for th:

.... .. ^v. incy wou

require it to bemade byso.Tie omnipotent figure.

^7 that to some exunt we identify with the embrvo. and if we had N.-en
k'm" 7 «^c?rivtd of the bcaur> of life. "Th-.Te but for the gr.ice of Cod go I." Hen^f-pc.ha^> sc.fish!>, we /". that every po^iWe cfTort must be made lo krcD an c/nbr-.c or nr.vKvc ch:."

a!ne. E.xcep.ions a.^e )u>t:.4cu omy v..-xn -therapeutic." In tho^c cases life'wojld Pot" be wor-h living-
Mcdawar.. .:nd the S.:nctity cf Ufe. Encounter, Dec. 1966, p. 96.
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It must be recognized that an abortion does not erase the experience of
having been pregnant. Agirl may seek an abortion, but afterwards she may
feel agreat sense of hurt and loss and be deeply resentful about having had the
abortion. The Group for the Advancement of Psychiatry in its report on Sex
and the College Student pointsout:

Much has been written about the possible emotional effects of the furtive and sordid
atmosphere in which illegal abortions are performed; in practice, we observe that
the traumatic results of a legal abortion are not necessarily less severe than those
of a criminal one. We suspect, in fact, that there may be more unresolved conflict
in feelings when the abortion is legal, simply bccausc this type of abortion is
usually arranged for die student by someone else (parent, family doctor), while
the young woman herself usually takes the active responsibility in arranging or
criminal abortion. As a result, legal, or therapeutic, abortions may be performed
in many cases where the wish for them is ambivalent and where they might not
have been performed at all without the active involvement of others.^^

Generally speaking, whenever an abortion is therapeutically justified a
physician will perform it, and he will not be prosecuted (though to be sure,
in some states, the law hangs over the physician's head).'® Even under existing,
rigid laws there are well over one million abortions performed annually in the
United States, most of them by reputable physicians."® There is virtually no
risk of criminal prosecution, for no physician after consulting with cornpetent
colleagues has been convicted for criminal abortion in the United States. Abor
tions (and sterilizations) are performed, but recorded usually as something
else, in offices and in many private hospitals, but often not in charity hospitals
which are governed by a politically appointed board (where tlie poor seek
assistance). Intrauterine devices are frequently used. A New York physician
observes:

To the best of my knowledge reputable hospitals in New York are subjected to no
inquiry, regulation or supervision on their abortion practices by law enforcement

"Grocp for the .Advancement of Psvchiatry, op. cit. 'Upn note 8, at 63. .A review ot the literature,
1955-64, on psychiatric sequelae of abortion, concludes:

It is v5b<ring to observe the ease widi which reports can be embedded in the li^rature, qboted, and
requoted many times .vithout consideration for the data in die original paper. Deeply hcid personal
convictions frcqucndy seem to outweieh the imporunce of data, especially when conclusions arc
drawn. In the papers reviewed the findings and conclusions range from the suggestion U.at
psychiatric illness almost always is the outcomc of therapeutic abortion to us virtual abience as a
postabortion complication. . . . There is some agreement that women with diagnosed p<ychiatnv
illness prior to abortion continue to have ditTiculr/ following abortion, inc.'e is lack oi intorma-
'ion regarding the effect of passage of time on the responses of women who have been atv^rted. . . .
iVre appears to be a lack ofconclusive data alwut die effects of ther.ipcutic alwruon.

Si.Tion U Senturia, Psychblric Sequelae of Abortion. 15 AscHivts of General Psvchiatry j,8, jS/-S8

^iTicre are a few exception';, which have occurred in ca^es where the phy-'ici.'Ui has socialized m
aSaitions, charging high fees. See People v. Cohen, IS N.Y.2d 650, 219 N.E.2d 4-7, 2-3 N.Y.S.2d /5
(1966) (physici.in held not entitled to suppression of telepho.ne conversations obtained as a result of a
court iuthorizcd wiretap on his olTice). As long ago as 1924 Professor Fr.'.ncis H. Eohlen ot the University
of renn.sylvania Law School wrote; "(LJegal and professional -^-nalties are rarely
social taboo against such operations is weakening, unless they imply immorality. Bohlen, Consent as
AS«ting Clnl Uatility for Breaches ofthe Peaee. 24 Collm. L. Rev. S19, 832 (1924).

®Rosen, Psycf-.i^ric ImrHeations of Ah-)rtion: A Case Study in Soaal HypOL-nsy. 17 W. Res. L. Ke%.

" Foster, L>!:< men, Medicine Men end Good Sirticrttans, 52 223, 2^.6 (1566).



276 Ka.n*sas Law Review [Vol.15

agencies beyond what is considered usual for any hospital function. Doctors regulate
what they will do through their own cornruittees, boards and medical societies, and
their practiccs vary widely between institutions and communities. The fear of
getting a reputation for being a hospital where abortions are easy is one of the
main deterrents to a liberal policy. The oldest, most respectable Protestant medical
school hospitals appear to be the most liberal. Their security allows them a freedom
to act according to their own best judgment, which an institution with a less secure
reputation feels it cannot afford. At present a rational humanitarian attitude about
abortions appears tobe up tophysicians,®^

Thus, the police do not carry on a surveillance of the physician's office or
hospital, and in the case of acomplaint, the physician can always say that the
a^rtion was necessary to save the woman's life, the usual legal ground for
therapeutic abortion, or that it was a spontaneous abortion. Members of the
medical profession invariably will not testify against acolleague. It is usually
the non-medical abortionist who is prosecuted, and even then, usually only in
caseof death of the modier.®^

The entire abortion problem will be radically changed by die development
of 3sure, simple chemical abortifacient (a pill that may be taken during the
cold light of morning," after passion has subsided), but in the meantime,

hoyitals, which are largely self-regulating should administer the law for rich
a^d poor alike. People on the right side of the tracks know tlieir way around
tnecommunity, but thepoor donot."

CrimesAgainst Nature

\\hen we come to crimes against nature," the antiquity of die law is noted
the very title of the law and in the quaintly medieval language of the
iites. The sphere in which the legal lag has been most criticized is in

regard to sex practices oudawed under the "crimes against nature" statute.
Some critics, making adramatic interpretation of the law, say that even hus-

L^def^ LAnr 379, 392-93 (Siovcnko cd. I9o5). See also
h' 1 st^jdics shovvnng that hofpit:i!s arc in fact pcrfo.-mmg aS.-.:tion>

« XWn.Ir /k . T' h.-,vc to be ackno^vIccJged as illegal.critnjSlnT stVca?"^ -
decision in G.-i<«o!d v. Con.neciicut. 3Sl U.S. 479 (1965),

vic«;dotc^;; contraceptives. But contraceptivc d.
"For example, statutes in past ordered the death penalty for persons conimittins a crime against

such as "the a^miiable a'ad
Z Chnsuans, ,v,Lh either mankind or beast." Louisiana, in a more decent enjct-en>., adopted in 19-t_ when it revised its crimina! co<Je, provides: "Cri.Tic against nature is the unnatu.'-i!
is^not n«css^ry°"and.^whe'n «)mm saine or opposite sex or with an animal. Emission
of the ofcnders of whatever sc* i< V ^ ^ing with another, the use of the genital organ of oretne offenders ot whatever sex is sufficient to constitute the crime." La. Rsv. St\t. 5 M-S9 ngSO)

mt'mean, "w^^ •• unnatural" means '•unco.T.mon," it is again false, but if "unn-Kura!"
r /• i" . ^rgymcnt. Aver, Homouxti^ls end Th; Uw. 56 Nsw 71'

acrime agiii«t'''t>^-'̂ ^re\t ou-'̂ rs '̂''a tave assumed that cri.Tie againn nr.ture mr.-r.J
that The !vin eTea^nsfnan"^ri?7^ ° ^Po'lit'on-but this !aw has nothing to do vvith

in

statutes.
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bands and wives may be sent to jail for engaging—in the privacy of dieir bed
rooms—in mouth-genital or aual contacts.

But who is actually prosecuted under the "crimes against nature" law? The
scope of die statute depends on the definition which is given to the term "crime
against nature," or the term "unnatural carnal copulation" which appears in
some statutes. It is news-catching to say that husband and wife can be prose
cuted, for example, for practicing "perverse" variants of foreplay, but the juris
prudence is apparently void of such cases. In husband-wife matters, there is no
complaint, and die state cannot compel one spouse to testify against tbe other.
The statute might be used to charge a male customer caught in a deviant sex
act in a house of prosdtudon, but when a house is raided only the woman is
apprehended, and she is charged with prostitudon, not usually with a crime
against nature, which is legally more serious and more difficult to prove. Like
wise, in pracdce, the law on crimes against nature is not applied to one who
copulates withan animal, provided it is done inprivate.

Tliis leaves under the statute the homosexual—more specifically, die male
homosexual. Lesbian practices are usually not included within the law on
crimes against nature because, by definition in many states, "copulation" is
required, or.because, in pracdce, law-enforcement officials are lenient toward
women or are unable to make a case against them.^® This leaves, subject to
prosecution under the statute, males who engage in fellado, anal intercourse,
or mutual rnasturbadon.

On the whole, as noted, there appears to be litde popular support for a
change in die law on homosexuality.^® Illinois and New York are perhaps die
only American states to change the law on their books to remove consendng
varied sexexpression, including that of homosexuality, from the status of crime
when conducted in private and without duress. This was done recently as
part of an overall revision of the criminal code. Apart from an overall revision.

^ It mayalso be noted that women are less promiscuous than men. .As one writerput it:
There is little or none of the "L-olling," tJie picking up of partners on the streets, in pubik lavatories,
b:irs ajid so on. There is little or no prostitution. There is cot the same widespread interest in
very young sexual partners. Nfost of the women seem to want to settle down and make a home with
one person. Their idea of pleasure is ihcn more to stay at home, and less to go out drinking or
Icoking for company. They are not, oo the whole, joiners. They arc not moved by public causes,
even their own. (For all the^e reasons there is much less of a homosexual "world" for women than
for men.)

N(jgcc, The Facts About Lfibiauism—A Spfcial Inquiry into a Seglected Problem. 69 New Statesma.n
•;9I (1965).

In an essay on homosexuality in .\mcric3. Time comr»ented:
It used to be "the abominable crime not to be mmtioned." Today it is not only mentioned; it *is
freely discussed and widely 3na!>~zcd. Vet the genera] attitude toward homosexuality is, if anything,
i:-iOre uncertain than before. Beset by inner conflicts, the ho.TiOsexual is unsure of his position in
society, ambivalent abC'Ut his attitudes and identity—but he gains a certain amount of $«urity
through the fact that society is equally ambivalent about hini. A vast majority of people retain
a deep loathing toward him, but there is a growing mixture of tolerancc, empatJiy or apathy.
Society is torn between condemnation and compassion, fear and curiosity, between attempts to turn
the problem into a joke and the knowledge that It is anjthing but ftinny, between the deviate's plea
to be treated just like everybody else and the knowledge that he simply is not like everybody else.

Time, Jan. 21, 1966, p. 40. Sec also Wolfcnden, The Homosexual end the Latv—Ahead of Public Opinion?,
59 Ntw St.atesman 941 (1960).
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It is highly unlikely that there will be changes just in the law on sex.'' Such a
controversial provision h;is a considerably better chancc of passage when it
ap^:ars as part of an overall revision of acode than when it is presented as an
isolated proposal. However, overall revisions of codes apparently are not in
pros^ct in otlier states (major revisions of codes are extremely infrequent--
tlie Illinois revision was its first in 88 years).

1he most stable citizens may be able to ai^ord treating deviants with toler-
^ce in a live-and-let-live policy, but men who are themselves precariously
balanced may find the very thought of effeminacy in other males unsettling—
the more so in aculture like that of die United States where a fetish is made
of maleness. Still others may object to the homosexual not out of fear but out
of impatience with paranoid trends of these often "angry young men." Homo
sexuality and paranoia have a high incidence of correlation.^® Sexual behavior
which overtly violates established modes and customs is always a vehicle for
unconscious aggressive impulses, but homosexuality especially involves destruc-
ti\e or self-destructive behavior. Many homosexuals drink quite heavily®®
Psychotherapy is usually ineffective. '̂' Hence, it is not surprising that diere'is
little popular supjwrt for achange in die law dealing with homosexuals. Ac-
^ally, popular opinion tends to support the enactment of more rigid laws on
homosexual behavior. If the district-attorney's office should hesitate to prose-
cute, or should charge the ofTender with anon-infaming crime such as battery
or public disturbance, various citizens' committees on decent behavior would
complam to die news media that the law is not being enforced.

Moreover, not too many members of the criminal bar are likely to support
or push for achange in the law. The ordinary pracdce of criminal law is not
lucrative, but crimes against natiire pay-at least for the defense lawyer. Often,
the accused is aperson of posidon in the community. Shamed by the charge,
which is usually backed up by incontrovertible police testimony, the accused

diat to?(l"/or' thrcafPi^hiatry alike /icornnvrnJ
sexual activity between an adult and'a child or ca^ If i" involving

Bullard, Psychotherapy of A ^ (Sir:ichq- cd. 195eJ:

(1949); Amer.c...s J. o? Psv.:hi..trv 697
of the Classical FnuJun

h" bcc„ drinki.,^ «cc«ivcly.
observes: Dclmqucncy Research Proiect, 1952-55.
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\vants to dispose of the case as quickly and quietly as possible. He does not
quibble over the fee. Fees of one thousand, two thousand, even three thousand
dollars are not atypical. Moreover, in these cases, the defense lawyer has com
paratively litde to do. He does not have to prepare for trial or go to trial. If he
is unable to persuade die district attorney to dismiss the charge or let it lie dor
mant, the defendant almost without exception will plead guilty. Because he
does so diere is no contest, and tlie attorney is saved the time of a trial.

In adeplorable manner, the police sometimes entice or entrap ahomosexual
into aperverse act. However this practice appears to be on the decline, primarily
as a result of court decisions dirowing out cases where tliere has been entrap
ment. Police afBdavits which reveal entrapment are now generally refused as
the basis for a prosecution."*^

Out of clarity, it may be noted diat homosexuality per se is not unlawful.
The criminal law punishes "doing," not "being.' The doing, not t>eing, gets
the homosexual in trouble, and it is usually the doing in a public place. The
typical case of acrime against nature nowadays does not involve entrapment or
asearch into aprivate home. Radier, it involves a person who shows lack of
judgment by committing homosexual acts in apublic restroom. This type of
conduct is as offensive and against public decency as would be the performance
of a heterosexual act in public.'̂ Sexual activit)' diat is not private is likely to
be disturbing to odiers. The words "in public, ' in effect, are read ijito die
statute on crimes against nature. Likewise, exliibitionism and voyeurism are
usually dealt widi as public disorders. Those who engage in diese acts do not
observe the ordinary amenities of decent conduct, and while the acts are
without force, diey involve die involuntary participation of o^er persons.
Transvestites, too, are more tolerated, perhaps as freaks (female impersonator
shows are invariably attractions on tourist night club tours), and they usually
get arrested only when diey undress on the streets or window peep.

" The following nKinoranJum to the New Orleans Po'icc Department represents a growing nai:on-
certain inn.'.nces, a homofcxua! may lx> cnticed to ccni.-Tiit an unnatural act by the presence

and acuons of law enforctnieru F^r>or..-.c!. ... In those C3r<s w,:ere uhe cruv.inal act v.ouni not
have occurrcd but for the extra effort—the imaginanve enterprise—uhe enticement ot me iaw en
forcement personnel, it would appear uni'air to proceed with a pro>ccution of the accused. . . .

We will enthusiastically prosecute for activity o: riivo homosexuals, when they nave ocen
observed by police oSEccrs. Wc will farther prosecute, when a police off.cer, without ent;cenient or
provocation, is approached by an active homoje.vu3l who commits an overt act. \\ e cannot in goo
conscience prosecute ihoic homojcxuals who have been e.-.ticed and tempted beyond t,.cir en -urance
to commit a crime. « • l xr u

Memoranduin from Charles Ward, District .\ttorncy's OfSce, Orleans Parish, March 1963. , ^ ^ . .
*'In a two-hundred page cnipiric.tl study on the enroiceineat ot laws aimed at homo>cxu3l bchauor m

Los .\ngelei County, a research g.-oup analyzed available data on large samples ot fe.otiy and mis
demeanor cases, traced out what happcacd to these defendasts as they went through uhe various en.orce-
nx-nt stages, and conducted many intervirws with enforcement oScials, judges, attorneys, psychiatrists,
and ho.iiosexu.iIs themselves. The study found enforcement largely lin-.iied to controding blatant pu^bhe
displays and to general measures of harassment. Aldiough severe sentences can be imposed under Call-
fornia's sex statutes, ihc usual scnioncc for public hon'io'̂ 'xushiy was found lo be not r.iorc than sixty
days in die county jail and a $200 fine. Judges were lounJ to view public displays of aduit homosexual
behavior primarilv as a nuiiance. 13 U.CX..\.L. Rev, 644 (1966).

""Priv.ue homosexual, like hcteroscNual, behavior nrcd not bccome the direct conctya ot tJic ad
ministration. Indiscretion, however, places behavior beyond the^ domain of individual privacy." Group
FOR the .Advancement of Psychiatry, op. cit. supra note S, at 137.
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It is die public—not private—manifestation of homosexuality which the
ordinary citizen finds unpleasant and anjioying. When it is out of sight the
ordinary cidzen does not mind much. Those who insist that homose.xuality
be treated as a problem even when it is perpetrated in private are still split in
tJieir opinions as to what sort of problem it must be considered to be. Some
worry about it as a health problem (homosexuality is an "illness"), others as a
moral or legal problem. But, as far as the law is concerned, whether or not
the homosexual is "sick" is a moot point. Even if he is sick, why should sick
behavior be condoned? One may take the view that the most therapeutic
course is to deter the homosexual from sick behavior.

Even if one considers homosexuality as a health or psychological problem,
tlie law, by providing some external control, may help in its resolution—at least
to die extent of deterring the behavior—by encouraging thought rather than
action. The law may force die person to "act in" {i.e., in thought) radier than
to "act out."*^ Admittedly, nothing is gained by sending the homosexual to
prison. The issue more properly is not whether homosexual behavior should
be deterred (as clearly a public display of it should be deterred), but what is
the most effective deterrent.

In practice, the oflender of the "crime against nature" statute is usually not
sent to jail. While the typical statute provides a sdf? penalty (usually a nuxx-
mum fine of two thousand dollars or imprisonment of five years), the penalty
most often imposed is a fine of one hundred and fifty to two hundred dollars;
or if the penalty is imprisonment, the sentence is usually suspended on condi
tion of good behavior. The criminal proceeding apparently deters a repetition
of public acting out of homosexuality. While diey may condnue to "act out"
dieir impulses, they act more discreedy ajid perform in private. The law at
least has taught diem a lesson in edquette. The Group for the Advancement
of Psychiatry observes:

For many individuals, particularly those going through phases of sexual experimen
tation, tlie experience of a confrontation with one's own behavior by a person in
autliority will act as a deterrent and trny have an educational effect. Getting caught
sometinies has the salutary efifect of enabling the individual to recognize the mean-

** Karl Menninrcr obser%«:
We psychiatrists have not maJc i: suflkicndy dear that attempting to understand an individual
whom we treat is not ncccs>ariJy to condone al! the behavior of such an individual, or even to

ncvitabie penalties for such behavior to be waived merely because he is in treatment. Notexpcct inevi

all my colleagues agree with me about this. But 1 think we psychiatrijts have sometimes put our-
selves in a bad light by giving the Impre-ssion that if a man is taking treatment, he should be per
mitted some ofTensivencss without penalt)-. For example, I personally will not accept for out-
patient psychotherapy a man subject to homojcxual tendencies who will not ag.-ee to ochc- '̂
homo^exua! activities during tlie treatment period. Many normal people in the world, for oni
reason or another, manage to remain continent in spite of temptation, and I see nothing unjust in

his I arn willing to try to help a man who is levipttd to commit murder or
am not w:!hng to treat a man—as an outjntient—who can't resist doing so. I gram

anon, but I
. . , doing so. I grant diat homo-

sc.xual scuuctions, etc. are less serious than arson or murder, but the principle is the same.
Mall and Menainger, '•Psychi.itry andthe Utv"~A Dud Redew. 38 low.^ L. Rev. 657, 703 (1953)- ^
also Eiiiler, Some Problems of DeUmjuency. in S£.v3icia.:Gnrs os DEi.t.sQUF..vcy 3 (Eissler ed. 19-59).

1967] Enforce >

ing and consequences of w!
recognizingand assun:iing re

The homosexual who is
committed a crime against
burglary, forgery, or narcot;

- sexmores and die law, at Ic.

Szxv

Apart from sex mores, a
and modern-day psychiatric

: cized for looking at a symp:
- psychodynamics or what he ;

over half of die jurisdiction
years have enacted some kiiv
ers. The legislation usually :
so-called sexual psychopath,
psychopath and as to the tii;
eral, a sexual psychopadi is

; sex-ual impulses or having cr
offenses."'® The definition in.'-

Sexual psychopadi statu:
persons who may not be c!
offense but solely with being
novel position of dealing v. it!
pon is allegedly an attempt tv
It alegal advance ? How help

A law based on "being" r.
cme or psychology in order t
deviates are people widi muc'

^iness, however, assuredly d-
schizophrenics, schizoid pcr>
Qamage, mental defecdves--tl

is a single trait, one th.?.
psychiatric point of view die v

only descriptively, not p-
jaundices brings together stra
s^^al psychopath laws has r
'̂ ^isance-type offender and
offender.

^Vhy is anyone at all rour. '
. has not been implenK'n-.

^Group for the Aov.^N.:f..\i£.NT or !'
e g.. Minn. St.kt. Ass. \ 526:



[V0H5
homosexuality which the

/hen it is out of sight
I insist that homosexuality
in private are still split in

)e considered to be. Some
is an "illness"), odiers as a
Toncerned, whether or not
le is sick, why should sick
that tJie most therapeutic

or psychological problejm,
P in its resolution—at least
iging thought rather than
.'v in tlionght) rather than
:nding the homosexual to
niosexual behavior should
be deterred), but what is

:ure" statute is usually not
penalty (usually a maxi-

of five years), tlie penalty
y to two hundred dollars;

suspended on condi-
irently deters a repetition
nay continue to "act out"
n in private. The law at
)up for tJie Advancement

lases of sexual experimen-
bchavior by a person in

:!al efleci. Getting caught
al to rccognize the mean-

; to understand an individual
x-h an individual, or even to

•cause he is in treatment. Not
:ri.it5 have sometimes put our-
; ireatment, he should be per-
.a!ly will not accept for out-
::o will not agree to eschcw
'•<oplc in the world, for one

•1, jnd I sec nothing unjust in
of gratification to control his

•.ch we attempt to relieve him
his teriptations-, but not with

•mmii murder or arson, but I
?oing so. I grant tliat ho.'no-
nciple is the same.
•AL. Rev. 6S7. 703 (1953). See
F.scY 3 (F.i.<s!cr ed. 19-19).

Enforce.ment of the Law on Sex Cri.nies 281

jxig and consequcnccs of what he has done, and therefore serves as a step toward
recognizing and assuming responsibiliiy for his own behavior.^®

The homosexual who is found in prison is usually there not because he has
coflucitted a crime against nature but because of some odier crime such as
burglary, forgery, or narcotics. Thus the lag which is supposed to exist between
se.x mores and the law, at least as enforced, is more imaginary than real.

Sexu.u. Psychop.^th Legisl.\tion

Apart from sex mores, a lag is claimed to exist as regards legal proceedings
and modern-day psychiati'ic knowledge of behavior. The law has been criti
cized for looking at a symptom—a bit of behavior—rather thaii at the person's
psychodynamics or what he is likely to do in the future. To remedy this deficit,
over half of the jurisdictions in the United States during the past twenty-five
years have enacted some kind of umbrella-type legislation regarding sex offend
ers. The legislation usually provides for the indeterminate commlt3"Qent of the
so-called sexual psychopath. The statutes vary as to the definition of a sexual
psychopath and as to die time of initiation of the special proceedings. In gen
eral, a sexual psychopath is defined as one lacking die power to control his
sexual impulses or having criminal propensities toward the commission of sex
offenses."'® The definition involves prognosis aswell as diagnosis.

Sexual psychopath statutes providing pre-convicdon proceedings extend to
persons who may not be charged with the commission of a specific sexual
offense but solely widi being a sexual psychopath. Here, die law has taken die
novel position ofdealing widi "being" rather than actual "doing." The innova
tion is allegedly an attempt to bridge a legal lagby legislative enactment, but is
it a legal advance ? How helpful is it}

A law based on "being" rather than "doing" must inevitably resort to medi
cine or psychology in order to be carried out. One might assume that sexual
deviates are people with much in common, a class apart. Such homogeneity of
illness, however, assuredly does not exist. Among the deviates are neurotics,
schizophrenics, schizoid personalities, alcoholics, persons with chronic brain
damage, mental defecdves—the entire gamut of mental disorders. All that they
share is a single trait, one diat psychiatrists must consider a symptom. From a
psychiatric point of view the category "sexual deviadon" is therefore meaning
ful only descripdvely, not psychodynamically—even as the grouping of the
jaundices brings together strange bedfellows. As a result, die carrying out of
sexual psychopath laws has resulted in a roundup mosdy of the vagrant and
nuisance-type offender and has left untouched the dangerous, aggressive
offender.

Why is anyone at all rounded up under sexual psychopath legislation.'* The
law has not been implemented with staff and facilities for treatment, one of

Group for the Advancement of PsychiataY, cp. cit. luprj note S. at 133.
' See,e.g.: NfiSN. Stat. Ann. S 526.09 (19^7).
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the major purposes of the legislation. It does little more than detain some
persons who are regarded as freaks, stigmatize them, and forever render them
social outcasts. Nevertheless, it has been suggested under sexual psychopatli
legislation diat the concept of sex crime be made even broader to include any
criminal act in which some type of sexual satisfaction is die motivating force of
the crime."''

It may be true diat some persons with sex problems may obtain "sexual"
stimulation by committing arson, by stealing women's undergarments, or by
plunging a knife into a woman's back. A boywith a fetish for motorcycles may
steal them to get "sexual" satisfaction out of driving them away at high speed.
Beatings of prisoners in the German concentration camps were aimed especially
at the sexual organs. Merminger observes: "[S]exual impulses are frequendy
involved in compulsive behavior. This is true. Sexual elements are often trans
parent in fire-settiiig, kleptomania, addictive gambling, reckless car driving.,
and various kinds of physical violence. Sometimes, rather than being merely
transparently present, the seicual factor is barely conspicuous.'"'̂ In such cases,
however, the victim has not been sexually offended, there has been no use of
the sex organs, and it canonly be inferred that the act might have some sexual
significance. If courts employing sexual psychopath legislation operated on
the basis of such an inference, diey would soon get in trouble, for dien practi
cally any activity, at some level, could be labelled sexual in nature.

On die od-ier hand, behavior that involves the sexual apparatus, and wliich
may involve some sexual gradfication or overt expression of sexual activity, is
not necessarily motivated inidally by a desire for sexual satisfaction.'''̂ There
may be sexual motivations in non-sexual offenses and non-sexual motivations

and ireaunen: of a person convicted of any crimc ihatprobably was dircctly motivated by a desire for
cxcirement. Wis. Stat. Ann. §§ 959.15(2), (4), (6) (1966). The statutestates:

'Sex c/iinc as used in this sub^-iion includcj any crime except homicide or attempted homici^lc
if the court finds that the detcndant was probably directly motivated by a desire for sexual excitt-
mcDC in the commission of the crime; and for that purpose the court may in its discretion take
testimonyafi-.r conviction if nocesiary to determine that issue.

Wis. Stat. Ann. § 939.15^2; {1966j. Fiowever, becau>c of shoriase of stafl and lack of fadlines- thf

J. PsycHiATRy S02 (1962); Pacht, Halleck 5t Ehrmann, Piych'tJiric Treatment of the Sex Ofjcnder. in -
CURRENT P>yc.H:ATR:c THLH-^fiEs 173 (Majserman cd. 1962).

"Mennincer, The ViTAt, Balance 191 (lv6i).
Acccrdint: to Glueck:

An exar.ip.e ot this sort of situation is seen in the older man who feels grossly inadequate in hii
acju-L-nint w;t.^ otl-.cr 3^.u.ts, but who dots fee! reladvcly conifort.ibie and happy when he is
wun chii.:rc.^. Ve.-y often this indisidua! may find hi.mself in a situation that initially has no
sexual niouvatjon, but is entirely motivated by a dc>irc for some sort of interpHrryana! satisfactio-'J-
Howev-.-r, m ine cour.c of his contact with child.'-en, or when the coiurol and judgment faculcicJ
are wcakcncu by alco.iol, sexua! excitement and arousal may develop as an addiiionai pattern,
frequen-iy v:cwec by the in<!ivK.ua! as a.T unwanted complication, with the result that some t)P«
proni?i:v'j sexua! act occurs.

C!ucck, Ai ErJujtiOc of the Homosexual OiJer.dcr, 41 Minn. L. Rj-v. 1S7, 196 (1957). And "seducd^"-
[may repre-entj a kind of t^eft, adultery a con-man's craft, rape a rehcarial of a murder. Yet ''

^ down a city. Scjdomy is less destructive th.iarson. Bnen, I er.tu orMsn?, /2 NiwStaiksman 903, 904 (1966).

1967] EKFORCf,

in sexual offenses. For ex.i
in most acts of rapc.®^

Sexual psychopath legi^
that the law looks only at
toms of general relating di
relating experience, potent
reflects personality problen.
havior. The symptom of t!
legislation, but to overconi
by interpreting all behavior
v/hohavesevere problems v

All truly criminal activi
this goal by trying to find ' 5
psychopath legislation wou'
the laws on criminal often ^
attempting to use die law's
part of the district attorney,
separate facility for armed r
for die so-called sex offend;
restricted to sex offenders,
the sex offender, that the sy '̂

The United States has d
made more elaborate by rec'
tion is paid to what comes :
they have any useful functi^
suggested, perhaps apocrypl
not to find who is guilty—di
persons should be acquitted,
fendant for awhile will nor.
off die streets for a time, he is

In 1917die Wichcrsham i
^ttee recommended die a!
clearing houses or classificat;
tutional system and treatnv.
fences." In 1933, The Ama
^on, and American Psychi v
^ivice for every criminal a;

. Generally speaking, a rapi>t mi '̂r.
-scxuar' inipu!;es, and a hor.vv

^xu«l needs.
Actually, sex oflcnderj may b; r.\.
See Nfcnninger, VerJLt Cuihy- X



•O t^ '̂-is
ittlc more than detain some
an, and forever render them
ted under sexual psychopath
: even broader to include any
:ion is the motivating force of

roblems may obtain "sexuar
:irnen's undergarments, or by
ha fetish for motorcycles may
ing them away at high speed.
\ camps were aimed especially
exual impulses are frequently
xual elements are often trans-
mbling, reckless car driving,
les, rather than being merely
conspicuous.""^^ In such cases,
led, there has been no use of
\c act might have some sexual
•path legislation operated on
^et in trouble, for tlien practi-
! sexual in nature.

; «'='xual apparatus, and which
-i^ssion of R'xual activity, is
r sexual satisfaction.^® There
s and non-sexual motivations

c C'urts JO request an evaly.uion, to be
J ot rap-c, attcir<ptcd rape, itxual inter-
.i<)i or inJcccnt behavior wi;h a child,
cc'.ion of the law provides for evaiuatJoD
t.'.;:cc:!y motivated by a dc>irc for sexual

'aiiite states:

.pt homicide or .-.itemptcd homicide
•ivi'xd by a dc-irc tor sexual excite-
"h; court may in its discretion take

rt.ige of stafi and lack of facilities, the
vction of die law. S-.h: generally Kobler,
.ning Post, Jan. 2S, 1967, p. 23; Pacht,
Jcr; A S'iiif Yciir Study, llS A.mesic.\n

••f Trec:n:ent of the Sex Offender, in 2

• '.vho feels grossly inadequate in his
vomfortable and happy when he is
in a >ifj£t;on that initially has no

•rnc fort of interpersonal sadsfaciion.
1 the control and judgincnt faculties
•.y develop as an additional pattern,
)n, with tJie result that some type of

Rev. 1S7, 196 (1557). .\nd "seduction
pe a rehcar'>al of a murder. Yet it is

» a citv. Sodomy is less dotructive than
6).

1967] Enforcement of the Law on Sex Crimes 283

in sexual ofTenses. For e.xample, hatred and resentment, not sex, predominates
in most acts of rape.®^®

Sexual psychopatli legislation conceptually docs not overcome tlie criticism
tliat die law looks only at a symptom. Sexual difficulties are, after all, symp
toms of general relating difhculties and personality problems. Sex is a humaji-
relating experience, potentially tlie closest one of all; hence, it nearly always
reflects personality problems, but diese problems are also reflected in other be
havior, The symptom of deviant sexual behavior prompted se.xual psychopadi
legislation, but to overcome the shortcomings and limitations of the statutes
by interpreting all behavior as sexual in origin is not the way to deal with people
who have severe problems widi otlier people.

The Actual Problem

All truly criminal activity ought to be examined, but to attempt to achieve
diis goal by trying to find "sexual" motivation in ordinary offenses under se.xual
psychopadi legislation would be woefully awkward. Likewise, to tamper with
die laws on criminal offenses is to miss die crucial issue. The difficulty lies in
attempting to use the law's typology on crimes, which justifies action on die
part of the district attorney, to aflix the type of disposition. Should we have a
separate facility for armed robbers} Clearly not, yet we have aseparate facility
for die so-called sex offender. The lag that prevails in die legal system is not
restricted "to sex offenders. It is in the disposition of all offenders, not simply
die sex offender, diat thesystem is archaic.

The United States has developed an elaborate and expensive court system,
made more elaborate by recent right-to-counsel decisions, but little or no atten-
don is paid to what comes afterwards. Many lawyers indeed wonder whether
they have any useful function to serve in the criminal law process. It has been
suggested, perhaps apocryphally, that the function of die jury (and judge) is
not to find who is guilty--that is too easy a task--but to determine which guilty
persons should be acquitted. Because it is realized that just locking up the de
fendant for awhile will not do him or society much got^d, except to keep him
off die streets for a time, he isoften simply acquitted."

In 1917 the Wichersham Report of theNew York St;Ue Prison Survey Com
mittee recommended the abolition of jails, the establishment of diagnostic
clearing houses or classification centers, die development of a diversified insti-
tudonal system and treatment program, and die use of indeterminate sen
tences." In 1933, The American Bar Association, American Medical Associa-
don, and American Psychiatric Association jointly recommended psychiatric
service for every aiminal and juvenile court to assist the court, prison, and

Generally speaking, a rapist might be said to be acting out of hostile or dot.-jctive impulses raAer
dian "sexual" impulses, and a homosexual might be said to be acting out of dependency rather than
sexual needs. . . . • i i r

" Actually, sex ofTenders may bemade wor.sc by incarceration ina restricted, homo.cxual miiicu.
"See Menninger, V<rrdu\' Gullty~\ou' What?, Harper's Magazine, Aug. 1959, p. 60,
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parole ofRcers with all oflenders." '̂ Little or nothing, however, ha.s come of
tlKse recommendations The crucial need now is not more study, but imple
mentation of such studies and reconmiendatioris,

The aiajor problem is that the broad discretion any judge may now have in
sentencing docs not carry over to the treatment of the offender after sentencing.
Personnel and odier resources are insufficient to carry tlirough recommenda
tions."

Conclusion*

It is not the formal law, but rather its actual enforcement, which reflects the
mores of asociety. It is not the purpose of this article to defend hypocrisy in
the enforcement of the law, but rather to point out the actual enforcement of
the law.

The needs of the public vary; hence we must remain ambivalent about
rules. It is ageneral principle, however, that rules are useful as aprotection or
linut against ones own impulses, and that too much freedom evokes anxiety.
It is comforting to have rules. In some degree or otlier, every man seeks an
escape from freedom.®'' Towns and cities traditionally have been built around
the courthouse, representing the key role that laws and regulation have in the
life ofdie community.

In the best personality development, external controls change over into self-
control. Good conditions in early life lead to asense of security, and asense of
security leads on to self-control. When self-control is a fact, then security tliat
is imposed from the outside Ls an insult. '̂ But odiers—especially adolescents—
wish to know tliat external controls are still there.®' Some persons are satisfied

«pou5C5 rch>b;!iu:ion of the ofTcn-Jcr and protection of society a<
Puni>hn.ent. But in critKizing the la': Cr:

in"o-nn-c as ° on con:m:cnicfit to a mental hoipi:3! dimini-h inim,o..an.c as hoipi-.aU and tnerapc-juc mctnodf uiiprove. The rigidity of lega! commitment pr.xe.^ure>
IS in%e.»el> proportioaj. to the degree of public cor.fidcnce in the mcnt.i! health prc-granu. Tne c:
S exception rath« th.n the rule. Likewise, die legal system wiU adjust .rch.nge.which ar. efTuted in dealing wiih offenders. It is not a matter of "pas^in^ the buck " but rather of outtins

, j"- • In the im.TieJia'.c future, however, that appears unlikely. In all ju-'isdiction^ cm-.hasis i<
c"DUvmuriP'"cnrioii of crimt—b)' slum clc3ran« anj dev&pratniOKciall, ,pp„=i3K ,h., pr.vcndo«
offenfiiT- ;< orJmv " onJ "'k ^ midequate. We ottea hear abrot the cure, "work with
veis " fundamentals of life arc completed in d-!e\-.: ^ix
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r-'"'

1967] ENfOR

by a law on the books, t
tliough, need to see a vig
play of it. In any event,
motive for compliance.

Sex o/Tenses in fact co;
in every jurisdiction. Ful;
force is used, where the o;

:. violation ofdie public sen
^ ^ Sex laws, while called

in amanner that is in kee;
of law enforcement resulr
due to the fact diat by and .
for die inner turmoil in th>-.
lem (unless he resorts to p
Empathy may stem fron.
Ereud said, no one is coi-

. another way, no one's sexi:
While sex is a source of.

sorrow and pain. For this
Group for the Advancenic

. students, increased experici:
search in a vital area of li
fortably."^^

The punishment of the 1
inflicted pain and privation,
in pain, feeling himself to '
sexual offender directs his h
ftiay be said to have a "rnci^

To sc.^ie young p<op!e, external a
der-cncency on his parents and to •.
hand, jt the auJ^oritv of tl'e
grouth. Th:« fact is behind the" fe-
will replace sta.idjrds of authorit.
clone to date do support existence

. - college studenr.^. However, those
the ^esis that this change is in ;K.
"le di.-cction of a more autonorr.

inti^rcourse withi.n theconfin-
«ucal Tribune, Kov. 26-27, 1966, p. !

> op. ci:. supra note 45.
"« oldest themes in th'- h^ •

con.

concern defecation, infrequ
• Offtl f ' " c/nof!on«! chaos rern

-^fis'o-Saxon and not in
in tk t"" '• scaiolosic
dcfin%
and fV. f^ '̂ "" '̂"-•2:15 the ,'overs. TAt P-

C?.OCP FOR Tfi£ .AdVa.VCF..ME.ST Or f



[Vol. 15

however, has come of
•A more study, but impJc.

yjudge may now have in
ofTcnder after sentencing,
ry through recommenda^

:cment, which reflects the
le to defend hypocrisy in
•Jie actual enforcement of

-emain ambivalent about
j useful as a protection or
I freedom evokes anxiety.
:hcr, every man seeks an
.y have been built around
•id regulation have in the

:ols change over into self-
:if security, and a sense of
;^ic.t, then security that
—especially adolescents—
>ome persons are satisfied

; proieciion of ••ociciy as Its aims,
.• in criticizing the I.iw, the cart
;o mental hospital diminish in
of legal conifiiitnKnt procedures

ul health programs. The of
s*al system will adjust to changes
; the buck," but rather of puning
;11 soon rcsult in changcs in the
. In all jurisdictions emphasis is

slum clearance and devclopmeni
•?prcciate that prevention is better
Mr about the curc, "work widi
•.ife are completed in the first six

••.c lawyer to develop methods to

I'-e, which means leaving our safe
Freedom, Erich- Froram anal>-2es

::!5cd Boston stranglcr, "sccms to
tdly said he did not want to be

); Gbol'p fcr the Advancement

ntrol, religious dictum, and the
:c-dc of sexual behavior developed
.'it on the faculty of the Columbia

1967] Enforcement of the Law on Sex Crimes 285

(jv a law on the books, even though it may be a dead letter. Other persons,
tlioiigli) need to see a vigorous enforcement of the law, or at least a token dis
play of mechanical controls are of no use, and fear is a poor
fjiotive for compliance.

Sex offenses in fact constitute a very small percentage of d")e criminal docket
in every jurisdiction. Full enforcement of the law occurs only in crimes where
force is used, where the offense is directed against children, or where there is a
violation of die public sense of decency.

Sex laws, while called obsolete and archaic, are for the most part enforced
in a manner that is in keeping with the community's needs and wishes. Laxity
of law enforcement results from due lack of public pressure, and diis may be
due to the fact that by and large the public, perhaps unconsciously, has empathy
for the inner turmoil in die emotional life of the individual widi a sexual prob
lem (unless he resorts to physical violence or unduly violates public decency).
Empathy may stem from the ubiquitous nature of sexual problems. As
Freud said, no one is completely satisfied with his sexual life; or to put it
another way, no one's sexual life can be said to be fully mature.^®

While sex is a source ofgreat pleasure, it is also often a source of the greatest
sorrow and pain. For this reason, we joke and jest so much about it.'"® The
Group for the Advancement of Psychiatry observes that "for the majority of
students, increased experience with their heterosexuality is a lonely and painful
search in a vital area of life which many adults are unable to discuss com
fortably.'"'̂

The punishment ofthe law usually adds very little to the sex offender's self-
inflicted pain and privation. Generally speaking, the sexual deviate is himself
in pain, feeling himself to be wordiless and blamewordiy, whereas die non-
sexual offender directs his hostility mainly onto others. Many sexual deviates
may be said to have a "mental disease" if by "disease" wc mean <//V-case, lack

growdi. This fact is behind the fear of the o'.der generation that external standards of sexual licence
will repiace standards of authoritative restraint. . . . T^e few s^io'.ogic studies that have been
done to date do support existence of a change in the dirccdon ot creater sexual freedom among
college student's. However, diesc studies In this radier narrow segment of youth do not support
Lhe thesis that this change is in the direction of amorality. They do suggest that die change Is in
the direction of a more autonomous regulation of sexual behavior which fancticns premarital
sexua! intercourse within the confincs of a serious and exclusive relaaonihip.

Medical Tribune, Nov. 26-27, 1966, p. 17.
®.M?..vNiKCtR, Op. cit. supra note -iS,at 192.
''The two oldest themes in the history of humor arc the functions of reproduction and clL-ninatlon.

and the .\mciicans the lovers. The Psychology of Humor, MD, Dec. 1966,p. 141.
** Crol-p for the .\dvance.ment of PsvcHJAiKV, op. cit. supra note S, at 47.
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of ease, or discomfort. As studies show, sex offenders are frightened, guilty.woefully inadequate, commonly harmless people," ^
The method of enforcement of the law on sex in large measure is not m-

humane; rather it is the disposition of those persons who are prosecuted an
convicted diat is primitive. Perhaps this'tbo is the way our society wants it,
but if it is, there is need for education as to what is in our best interest.

Udici' Home J., May 1965. p. 66.
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